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FINAL 

C I T Y  C O U N C I L 
 

C I T Y  O F  W I C H I T A 
K A N S A S 

 
City Council Meeting City Council Chambers 
09:00 a.m. October 8, 2013 455 North Main 

 
OPENING OF REGULAR MEETING 

 
-- Call to Order 
 
-- Invocation 
 
-- Pledge of Allegiance 
 
-- Approve the minutes of the regular meeting on October 1, 2013 
 
 
 
 

 
AWARDS AND PROCLAMATIONS 

 
Proclamations: 
 
Friends of the Public Library 
Disability Mentoring Day 
Wichita Black Nurses Association Day 
  

 
 

I.  PUBLIC AGENDA 
 
NOTICE: No action will be taken relative to items on this agenda other than referral for information.  Requests to appear will be placed on a “first-

come, first-served” basis.  This portion of the meeting is limited to thirty minutes and shall be subject to a limitation of five minutes for 
each presentation with no extension of time permitted.  No speaker shall be allowed to appear more frequently than once every fourth 
meeting.  Members of the public desiring to present matters to the Council on the public agenda must submit a request in writing to the 
office of the city manager prior to twelve noon on the Tuesday preceding the council meeting.  Matter pertaining to personnel, litigation 
and violations of laws and ordinances are excluded from the agenda.  Rules of decorum as provided in this code will be observed. 

 
1.  Mark Geitzen - Request for police protection at the Southwind Abortion facility. 

 
2.  Jan Harrison - Proposal to rename the Wichita Mid-Continent Airport in honor of Dwight D. Eisenhower. 

 
 

II. CONSENT AGENDA (ITEMS 1 THROUGH 18) 
 
NOTICE: Items listed under the “Consent Agendas” will be enacted by one motion with no separate discussion.  If discussion on an item is desired, 

the item will be removed from the “Consent Agendas” and considered separately 
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October 8, 2013 
 
 
(The Council will be considering the City Council Consent Agenda as well as the Planning, Housing, and Airport Consent 
Agendas.  Please see “ATTACHMENT 1 – CONSENT AGENDA ITEMS” for a listing of all Consent Agenda Items.) 
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COUNCIL BUSINESS 

III.  UNFINISHED COUNCIL BUSINESS 
 

1.  Drought Plan. 
(Deferred October 1, 2013)  

RECOMMENDED ACTION: Approve the drought plan and place the ordinance on first reading. 

 
IV.  NEW COUNCIL BUSINESS 

 
1.  Public Hearing for West Bank Apartments TIF Project Plan. (District VI) 

RECOMMENDED ACTION: 1) close the public hearing; 2) approve first reading of the ordinance adopting the 
West Bank Apartments TIF Project Plan; 3) approve first reading of the home 
rule ordinance authorizing the execution of the Development Agreement and 
authorizing issuance of bonds for the TIF-funded improvements; and 4) authorize 
the necessary signatures. 

 

2.  Approval of the Development Agreement for the Exchange Place Project. (District VI) 

RECOMMENDED ACTION: Approve first reading of the home rule ordinance authorizing the execution of the 
Amended and Restated Development Agreement and authorizing bond issuance 
for the TIF funded improvements, and authorize the necessary signatures. 

3.  Approval of the Issuance of STAR Bonds for the K-96 Greenwich Star Bond Project. (District II) 

RECOMMENDED ACTION: Approve first reading the STAR Bond Ordinance authorizing the issuance of not-
to-exceed $45,000,000 in STAR Bonds for the K-96 Greenwich STAR Bond 
Project, with final adoption of the Ordinance made subject to approval of any 
substantive changes to bond documents at second reading and approval of the 
terms of the bond issue by the Kansas Secretary of Commerce. 

4. Improvements to Kellogg from Cypress to Wiedemann. (District II) 

RECOMMENDED ACTION: Approve the budget, place the ordinance on first reading, and authorize the 
necessary signatures. State and Federal funding administered through the Kansas 
Department of Transportation will require standard agreements to be signed 
throughout the course of the project.  In addition, design needs may require the 
acquisition and granting of easements, the signing of utility relocation 
agreements and compensation for the same, and the signing of required permits 
and compensation for the same. 
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(9:30 a.m. or soon thereafter) 

5. Public Hearing: Repair or Removal of Dangerous and Unsafe Structures 

Property Address Council District 
a.  1547 N Burns VI 

 

RECOMMENDED ACTION: Close the public hearing, adopt the resolutions declaring the building a dangerous 
and unsafe structure, and accept the BCSA recommended action to proceed with 
condemnation, allowing 10 days to start demolition and 10 days to complete 
removal of the structure.  Any extensions of time granted to repair the structure 
would be contingent on the following: (1) All taxes have been paid to date, as of  
; (2) the structure has been secured as of   and will continue to be kept secured; 
and (3) the premises are mowed and free of debris as of , as will be so maintained 
during renovation. 

 
COUNCIL BUSINESS SUBMITTED BY CITY AUTHORITIES 
 
PLANNING AGENDA 

 
NOTICE: Public hearing on planning items is conducted by the MAPC under provisions of State law.  Adopted policy is that additional hearing on 

zoning applications will not be conducted by the City Council unless a statement alleging (1) unfair hearing before the MAPC, or (2) 
alleging new facts or evidence has been filed with the City Clerk by 5p.m. on the Wednesday preceding this meeting.  The Council will 
determine from the written statement whether to return the matter to the MAPC for rehearing. 

 
V.  NON-CONSENT PLANNING AGENDA 

 
  None  
 

 
HOUSING AGENDA 

 
NOTICE: The City Council is meeting as the governing body of the Housing Authority for consideration and action on the items on this Agenda, 

pursuant to State law, HUD, and City ordinance.  The meeting of the Authority is deemed called to order at the start of this Agenda and 
adjourned at the conclusion. 

Fern Griffith, Housing Member is also seated with the City Council. 
 

VI.  NON-CONSENT HOUSING AGENDA 
 
 

 None 
 
 
AIRPORT AGENDA 
 
NOTICE: The City Council is meeting as the governing body of the Airport Authority for consideration and action on items on this Agenda, 

pursuant to State law and City ordinance.  The meeting of the Authority is deemed called to order at the start of this Agenda and 
adjourned at the conclusion.   

 
VII.  NON-CONSENT AIRPORT AGENDA 

 
 None 
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COUNCIL AGENDA 

 
VIII.  COUNCIL MEMBER AGENDA 

 
1. Approval of travel for Mayor Carl Brewer to attend the China Aviation Festival & Opening of Wichita/China 

Office in Beijing and Xi’an, China, October 15-21, 2013. Travel expenses will be covered by the Kansas Global 
Trade Services, Inc 
 
 
RECOMMENDED ACTION: Approve the expenditures. 
 

2. Approval of travel for Mayor Carl Brewer to attend the 2013 Governor's Conference on the Future of Water in KS 
in Manhattan, KS,  October 25, 2013. 
 

RECOMMENDED ACTION: Approve the expenditures. 

 

IX.  COUNCIL MEMBER APPOINTMENTS 
 

1.  Board Appointments.  

RECOMMENDED ACTION: Approve the Appointments. 

Adjournment 
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(ATTACHMENT 1 – CONSENT AGENDA ITEMS 1 THROUGH 18) 

 
 

II. CITY COUNCIL CONSENT AGENDA ITEMS 
 

1. Report of Board of Bids and Contracts 
a.  Report of Board of Bids and Contracts dated October 7, 2013. 

RECOMMENDED ACTION: Receive and file report; approve Contracts;  
authorize necessary signatures.  

2. Applications for Licenses to Retail Cereal Malt Beverages: 
 

 Renewal 2013 (Consumption on Premises) 
Ruben Acosta                        Rubens Mexican Grill** 915 West Douglas 
 
**General/Restaurant (need 50% or more gross revenue from sale of food) 
 

RECOMMENDED ACTION: Approve licenses subject to Staff review and approval. 

3. Preliminary Estimates: 
a.  Preliminary Estimates. 

RECOMMENDED ACTION: Receive and file. 

4. Consideration of Street Closures/Uses.  
a.  Community Events - Turkey Trot 10 Mile and 2 Mile Run. (District VI)  

RECOMMENDED ACTION: Approve the request subject to; (1) Hiring off-duty certified law enforcement 
officers as required; (2) Obtaining barricades to close the streets in accordance 
with requirements of Police, Fire and Public Works Department; and (3) 
Certificate of Liability Insurance on file with the Community Events 
Coordinator. 

5. Agreements/Contracts: 
a. Hold Harmless Agreement, Easement Encroachment. (District IV)  
b. United States Geological Survey (USGS) Surface Water Agreement October 1, 2013 through September 

30, 2014.  

RECOMMENDED ACTION: Approve Agreements/Contracts; authorize the necessary signatures. 

6. Change Orders: 
a.  Change Order No. 1 for Improvements to L. W. Clapp Memorial Golf Course. (District III)  

RECOMMENDED ACTION: Approve the Change Orders and authorize the necessary signatures. 
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7. Property Acquisition:  
a. Relocation of Outdoor Advertising Structure for the Improvement of the Kellogg Avenue, US Highway 

54 from Cypress to Chateau.   (District II)  
b. Partial Acquisition of 6601 West 21st Street North for the Amidon, 21st Street North to 29th Street North 

Improvement Project.  (District VI)  
c. Acquisition of Outdoor Advertising Sign Leasehold and Relocation the Outdoor Advertising Sign at 511 

South Webb for the Improvement of the Kellogg Avenue, US Highway 54) from Cypress to Chateau. 
(District II)  

RECOMMENDED ACTION: Approve budgets and Contracts; authorize necessary signatures. 
 

8. Contracts and Agreements for September 2013.  

RECOMMENDED ACTION: Receive and file. 

9. Contract with WAMPO for Pass-through Federal Funds.  

RECOMMENDED ACTION: Approve the contracts and authorize the Mayor to execute the agreement. 

10. Second Reading Ordinances: (First Read October 1, 2013) 
 

RECOMMENDED ACTION: Adopt the Ordinances. 

 
II. CONSENT PLANNING AGENDA ITEMS 

 
NOTICE: Public hearing on planning items is conducted by the MAPC under provisions of State law.  Adopted policy is that additional hearing on 

zoning applications will not be conducted by the City Council unless a statement alleging (1) unfair hearing before the MAPC, or (2) 
alleging new facts or evidence has been filed with the City Clerk by 5p.m. on the Wednesday preceding this meeting.  The Council will 
determine from the written statement whether to return the matter to the MAPC for rehearing. 

 
11. *SUB2013-00017 -- Plat of Travel Air City 2nd Addition located on the east side of Webb Road, north of Central 

(District II) 

RECOMMENDED ACTION: Approve the documents and plat and authorize the necessary signatures. 

12. *DED2013-00026 Dedication of Drainage Easement located on the northeast corner of 37th Street North and 
Rock Road. (District II) 

RECOMMENDED ACTION: Accept the Dedication. 

13. *VAC2013-00008 - Request to vacate a portion of platted complete access control on property generally located 
on the northwest corner of 13th Street North and Webb Road.  (District II) 

RECOMMENDED ACTION: Approve the Vacation Order and authorize the necessary signatures. 
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14. *VAC2013-00020 - Request to vacate a portion of a platted utility and drainage easement, on property generally 
located east of 151st Street West, south of Maple Street, on the northeast corner of Fawnwood and Hayden 
Streets. (District IV) 

RECOMMENDED ACTION: Approve the Vacation Order and authorize the necessary signatures. 

15. *VAC2013-00024 - Request to vacate a portion of platted complete access control on property generally located 
north of K-96 Highway on the east side of Oliver Avenue.  (District I) 

RECOMMENDED ACTION: Approve the Vacation Order and authorize the necessary signatures. 

16. *VAC2013-00025 - Request to vacate a portion of platted complete access control on property generally located 
north of 37th Street North on the east side of Rock Road.  (District II) 

RECOMMENDED ACTION: Approve the Vacation Order and authorize the necessary signatures. 

17. *VAC2013-00028 - Request to vacate a portion of a platted front yard setback on property generally located west 
of Meridian Avenue, south Pawnee Avenue, on the northeast side of Custer Avenue and Casado Street. (District 
IV) 

RECOMMENDED ACTION: Approve the Vacation Order and authorize the necessary signatures. 

 
II. CONSENT HOUSING AGENDA ITEMS 

 
NOTICE: The City Council is meeting as the governing body of the Housing Authority for consideration and action on the items on this Agenda, 

pursuant to State law, HUD, and City ordinance.  The meeting of the Authority is deemed called to order at the start of this Agenda and 
adjourned at the conclusion. 

Fern Griffith, Housing Member is also seated with the City Council. 
 
  
 None 
 

 
II. CONSENT AIRPORT AGENDA ITEMS 

 
NOTICE: The City Council is meeting as the governing body of the Airport Authority for consideration and action on items on this Agenda, pursuant 

to State law and City ordinance.  The meeting of the Authority is deemed called to order at the start of this Agenda and adjourned at the 
conclusion.   

 
18. *WAA Report of Board of Bids and Contracts dated October 7, 2013. 

 
RECOMMENDED ACTION: Receive and file report; approve Contracts; authorize necessary signatures.  
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         Agenda Item No. III-1 
       

 
City of Wichita 

City Council Meeting 
October 8, 2013 

 
TO:   Mayor and City Council 
 
SUBJECT:  Drought Plan 
 
INITIATED BY: Department of Public Works & Utilities  
 
AGENDA:  Unfinished Business 
_____________________________________________________________________________________  
 
Recommendation: Approve the plan and place the ordinance on first reading. 

Background: The most recent drought began in early 2011 and ended with heavy rainfall in July and 
August.  During that time, City staff presented options and data in numerous meetings with the City 
Council, District Advisory Boards, the Water Utilities Advisory Committee, and community groups.  
Developing a staged plan to respond to a future drought was a main theme from the input received. 

On October 1, 2013, City staff presented a proposed drought plan and ordinance that included phased 
implementation of water reduction strategies over four stages.  Each stage would be triggered 
automatically by lake levels at Cheney Reservoir, one of the City’s two water supply sources. 

City Council deferred the item in order for staff to develop exemptions for food producing gardens and 
clarify administration of private water well signage during periods of drought. 

Analysis: Four drought stages are proposed.  The actions included in each would be automatically 
triggered, based on a 12-month, smoothed average of the conservation pool level at Cheney Reservoir.  
The City Manager would be authorized to implement the approved actions. 

 Stage 1 – Voluntary Conservation: Wichita would enter this early drought stage when the 
12-month Cheney average moved below 90%.  There would be no penalties or mandatory 
restrictions.  However, the City would begin offering a rebate program to encourage 
conservation, while also engaging in a multi-faceted marketing campaign to raise drought 
awareness.  A number of permanent conservation measures would continue for City of Wichita 
operations. 
 

 Stage 2 – Mandatory Restrictions: Once the 12-month Cheney average was lower than 
70%, Stage #2 would be triggered.  Customers could then use water outdoors only one day a 
week, and hours would be restricted to the coolest part of the day (8pm – 10am).  Violators 
would receive a warning, followed by penalties of $50 - $100.  Food producing gardens utilizing 
drip irrigation or hand watering and businesses that generate economic activity directly from 
outdoor watering (golf courses, car washes, etc.) would be exempt.  Most of the discretionary 
internal conservation measures would be enacted, though fountain schedules would remain 
unchanged. 

 
 Stage 3 – Irrigation Bans: This severe drought stage would be triggered when Cheney’s 

average level moves below 50%.  All outdoor water usage would be prohibited except for food 
producing gardens utilizing drip irrigation or hand watering and watering by the businesses 
exempted during Stage #2.  Their exemption would still apply during Stage #3.  Violators would 
receive a warning after their first infraction, and penalties ranging from $250 - $500 thereafter.  
The City would expedite repairs to all water main breaks and irrigation leaks and would reduce 
the operating hours at its public fountains. 
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 Stage 4 – Water Emergency: The final drought stage would be in effect after the Cheney 
average drops below 35%, necessitating an emergency climate for the water utility.  No outdoor 
watering would be allowed, even from businesses that were formerly exempt from the drought 
bans.  In addition, all customers would be required to decrease their indoor usage (base demand) 
by 15%.  Major hospitals would be exempt from this base demand reduction, due to the critical 
life-saving operations they offer.  Penalties would range from a warning to a $500 penalty, while 
a flow restrictor would be installed on water meters of customers who violate the policy three 
times.  All of the City-owned fountains would be shut off. 

Financial Considerations: There is no current cost to adopting this plan.  Should the region enter into a 
long-term drought that pushes into stages three or four, the utility would likely lose significant revenue.  
A precise amount is unknown, as it is dependent on how much water usage would be reduced, along with 
the rates that would be in place in the future. 

Legal Considerations: The Law Department has reviewed and approved the ordinance as to form. 

Recommendations/Actions:  It is recommended that the City Council approve the drought plan and 
place the ordinance on first reading. 

Attachments: Drought Plan and revised ordinance. 
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ORDINANCE NO. 49-585 

 
  AN ORDINANCE AMENDING CHAPTER 17.14 OF THE 
CODE OF THE CITY OF WICHITA, KANSAS, PERTAINING TO DROUGHT 
RESPONSE ACTIONS AND REPEALING THE PRIOR VERSION OF SAID 
CHAPTER. 

 
 
 BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF WICHITA, KANSAS: 
 
SECTION 1.  Chapter 17.14, of the Code of the City of Wichita is hereby amended to read as follows: 

Sec. 17.14.010. Purpose. 

The purpose of this chapter is to provide for the actions in response to drought conditions and 
include the declaration of four stages of drought response.  It also provides for the implementation of the 
drought response plan and voluntary and mandatory water conservation measures throughout the city in 
the event such a drought stage is declared.  

Sec. 17.14.020. Definitions. 

(a) "Customer," as the term is used in this chapter means the customer of record using water for any 
purpose from the city's water distribution system and for which a regular charge is made.  

(b) “Drought response plan" shall be the city’s drought action plan, as may be supplemented or amended 
from time to time, on file with the city clerk. 

c) "Outdoor water," as the term is used in this chapter includes, but is not limited to: any water used 
through an irrigation system, an outdoor hose, or hand watering container outside of a physical 
structure. 

(d) "Water," as the term is used in this chapter, means water available to the city for treatment by virtue 
of its water rights or any treated water introduced by the city into its water distribution system.  

 (e) The following stages of drought response are established: 
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Stage 1: Triggered when the 12-month moving average of Cheney Reservoir’s conservation 
pool level is between 70% and 89%.  

Stage 2: Triggered when the 12-month moving average of Cheney Reservoir’s conservation 
pool level is between 50% and 69%.  

Stage 3: Triggered when the 12-month moving average of Cheney Reservoir’s conservation 
pool level is between 35% and 50%.  

Stage 4: Triggered when the 12-month moving average of Cheney Reservoir’s conservation 
pool level is between 0% and 34%. 

(f)  For purposes of determining drought response stages, the term “conservation pool level” means the 
percentage of the conservation pool that is filled  

Sec. 17.14.030. Declaration of drought stages. 

The 12-month average of the conservation pool level in Cheney Reservoir is the basis for 
establishing drought stages, according to the levels provided in Section 17.14.020.  The public works & 
utilities director shall monitor the lake level in Cheney Reservoir.  When the 12-month moving average of 
Cheney’s conservation pool level indicates the existence of a drought response stage in accordance with 
Section 17.14.020, the city manager will issue a public declaration of such drought response stage.  
Should the lake level at Cheney Reservoir subsequently exceed the maximum threshold of Stage 1 as 
provided in Section 17.14.020, the city manager shall  issue a public declaration  that previously declared 
drought response measures are terminated. 

Sec. 17.14.040. Stage 1 measures. 

Upon the declaration of a Stage 1 drought response stage as provided in Section 17.14.030, the city 
manager will call on all water consumers to employ voluntary water conservation measures to limit or 
eliminate water use.  The city shall offer incentives or rebates to encourage indoor and outdoor water 
conservation.  The city shall implement conservation measures in its own operations, in accordance with 
the drought response plan.  

Sec. 17.14.050. Stage 2 measures. 

Upon the declaration of a Stage 2 drought response stage as provided in Section 17.14.030, the city 
manager will implement the mandatory water conservation measures set forth below.  Food producing 
gardens utilizing drip irrigation or hand watering shall be Stage 2 exempt. Businesses that generate their 
core economic activity from usage of outdoor water shall be Stage 2 exempt.  Such businesses include, 
but are not limited to, golf courses, car washes, nurseries, sod suppliers, and others identified by the city 
manager.  The city shall implement water conservation measures in its own operations, including 
measures in the drought response plan and shifting the some of the water allocation from Cheney 
Reservoir to other sources.  Mandatory water conservation measures include the following and 
noncompliance by customers who are not Stage 2 exempt shall be subject to the penalties provided in 
Section 17.040.100: 

(a) Restricting outdoor water usage to one day per week, in accordance with (b), below;  

(b) Customers at real properties northwest of the Central & Broadway intersection may use  outdoor 
water on Mondays; customers at real properties northeast of Central & Broadway may use 
outdoor water on Tuesdays; customers at real properties southwest of Central & Broadway may 
use outdoor water on Wednesdays; customers at real properties southeast of Central & 
Broadway may use outdoor water on Thursdays; no outdoor water can be used  on Fridays, 
Saturdays, or Sundays by customers who are not Stage 2 exempt; 
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(c) Prohibiting all customers who are not Stage 2 exempt from using outdoor water from 10:00am 
until 8:00pm. 

Sec. 17.14.060. Stage 3 measures. 

Upon the declaration of a Stage 3 drought response stage as provided in Section 17.14.030, the city 
manager will prohibit all usage of outdoor water by customers who are not Stage 3 exempt. Food 
producing gardens utilizing drip irrigation or hand watering shall be Stage 3 exempt. Businesses that 
generate their core economic activity from usage of outdoor water shall be Stage 3 exempt.  Such 
business include, but are not limited to, golf courses, car washes, nurseries, sod suppliers, and others 
identified by the city manager.  The city shall implement water conservation measures in its own 
operations, in accordance with the drought response plan.  Any use of outdoor water outdoors by 
customers who are not Stage 3 exempt shall be subject to the penalties provided in Section 17.040.100. 

Sec. 17.14.070. Stage 4 measures. 

Upon the declaration of a Stage 4 drought response stage as provided in Section 17.14.030, the city 
manager will implement mandatory water conservation measures for all customers, including prohibition 
of usage of outdoor water.  No exemptions shall be provided from the prohibition on usage of outdoor 
water.  The city shall implement all possible water conservation measures in its own operations.  All 
customers, except those specifically exempted below, are required to reduce their water usage by 15% 
from their Average Winter Consumption, as defined in Section 17.12.090, as it was most recently 
calculated as of the declaration of the Stage 4 drought response stage.  Any noncompliance with the 
provisions of this section shall be subject to the penalties provided in Section 17.040.100.  The following 
customers are exempt from the requirement to reduce water usage by 15% from their Average Winter 
Consumption. 

(a) Wesley Medical Center 

(b) Galichia Heart Hospital 

(c) Wesley West Hospital 

(d) Via Christi Hospital – St. Francis 

(e) Via Christi Hospital – St. Joseph 

(f) Via Christi Hospital – St. Teresa 

(g) Via Christi Rehabilitation Hospital 

(h) Kansas Medical Center 

(i) Robert J. Dole VA Medical Center 

(j) Kansas Spine Hospital 

(k) Select Specialty Hospital 

Sec. 17.14.080. Regulations. 

During the effective period of any drought response stage as provided for in Section 17.14.030, the 
city manager is empowered to promulgate such regulations consistent with the provisions of this chapter 
as may be necessary to carry out and enforce the restrictions and penalties in effect for that drought 
response stage.  
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Sec. 17.14.090. Enforcement. 

Whenever a drought response stage is declared to exist as set forth in this chapter, in addition to all 
law enforcement officers, the following personnel employed by the city shall have the power to enforce 
the provisions of this chapter:  

(a) Commissioned officers of the Wichita fire department; 

(b) Parking control checkers; 

(c) Traffic service officers; 

(d) All deputies under the supervision of the director of the metropolitan area building and 
construction department; 

 (e) Any employee of the Public Works & Utilities department as designated by the director. 

Such personnel shall have the power of a law enforcement officer for the purpose of signing a 
complaint and serving such complaint and a notice to appear upon any person where there is probable 
cause to believe such person has or is violating a section of this chapter.  

Sec. 17.14.100. Violations, disconnections and penalties. 

(a) Upon violation of any water use restrictions imposed pursuant to Sections 17.14.050, Section 
17.14.060, or 17.14.070 of this chapter, written notice of the violation shall be affixed to the property 
where the violation occurred and the customer of record and any other person known to city 
enforcement personnel who is responsible for the violation or its correction shall be provided with 
either actual or mailed notice. Said notice shall describe the violation and order that it be corrected, 
cured or abated immediately or within such specified time as the city manager or the city manager’s 
designee determines is reasonable under the circumstances. If the order is not complied with, the city 
manager or the city manager’s designee may assess an administrative fee or restrict water service to 
the customer in accordance with the standards in subsection (b), below, subject to the following 
procedures:  

(1) The city shall give the customer notice by mail or actual notice that an administrative fee will be 
assessed or water service will be restricted within a specified time due to the violation and that 
the customer will have the opportunity to appeal the administrative fee or restriction by 
requesting a hearing scheduled before the city manager or a person designated as a hearing 
officer by the city manager;  

(2) If such a hearing is requested by the customer charged with the violation by the specified date, 
he or she shall be given a full opportunity to be heard before the fee is assessed or the restriction 
or termination is ordered;  

(3) The city manager or hearing officer shall make findings of fact and order whether a fee should 
be assessed or service should continue or be restricted;  

(4) In the event no hearing is requested by the specified date, full water service shall be reinstated 
when  the city is no longer in a Stage 4 drought response stage, as provided in Section 
17.14.100(e) and all administrative fees have been paid.  

(b) Upon the first violation of any water use restrictions imposed pursuant to Section 17.14.050 of this 
chapter, a written warning shall be issued.  A second violation will result in an administrative fee of 
$50.  Subsequent violations will be punishable with an administrative fee of $100 per violation. 

(c) Upon the first violation of any water use restrictions imposed pursuant to Section 17.14.060 of this 
chapter, a written warning shall be issued.  A second violation will result in an administrative fee of 
$250.  Subsequent violations will be punishable with an administrative fee of $500 per violation. 

(d) Upon the first violation of the outdoor water prohibition imposed pursuant to Section 17.14.070 of 
this chapter, a written warning shall be issued.  A second violation will result in an administrative fee 
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of $250.  Subsequent violations will be punishable with an administrative fee of $500 per violation 
and installation of a water flow restrictor.  The flow restrictor will decrease the amount of water 
flowing through the meter to a customer and will not be removed until the city is no longer in a Stage 
4 drought response stage. 

(e) Upon the first violation of the required 15% reduction imposed pursuant to Section 17.14.070 of this 
chapter, a written warning shall be issued.  A second violation will result in an administrative fee of 
$250.  Subsequent violations will be punishable with an administrative fee of $500 per violation and 
installation of a water flow restrictor.  The flow restrictor will decrease the amount of water flowing 
through the meter to a customer and will not be removed until the city is no longer in a Stage 4 
drought response stage. 

(f) All administrative fees shall be subject to the same terms of payment that are set forth in Section 
17.12.100 for regularly scheduled water meter charges,  following the completion of the procedures 
in subsection (a), above.  

(g) In addition to disconnection/reconnection fees provided by Section 17.12.090, a fee of two hundred 
dollars shall be paid for the reconnection of any water service restricted pursuant to this chapter.  

 

Sec. 17.14.110. Emergency restriction and termination. 

(a) Nothing in this chapter shall limit the ability of any properly authorized city official from restricting 
or terminating the supply of water to any or all customers upon the determination of such city official 
that emergency restriction or termination of water service is required to protect the health and safety 
of the public.  

  

Sec. 17.14.120. Notification required with sprinkler systems. 

Installers of lawn watering irrigation or sprinkling water systems, upon installing a lawn watering 
irrigation or sprinkling system, shall provide a copy of this chapter to the owner of the lawn watering 
irrigation or sprinkling system.  

  

Sec. 17.14.130. Exemptions—Watering from wells—Sign required. 

(a) Persons using water from a well for any class of use as defined in this chapter shall be exempt from 
the penalties of this chapter, pursuant to Section 17.14.130(b).  

(b) To qualify for the exemption, persons using water from a well as set forth in subsection (a) shall, 
while engaged in such use(s), display a sign with the words "well water" upon it in a location that is 
readily visible to the general public.  

 

Sec. 17.14.140. Severability. 

If any provision of this chapter is declared unconstitutional, or the application thereof to any person 
or circumstance is held invalid, the constitutionality of the remainder of the chapter and its 
applicability to other persons and circumstances shall not be affected thereby.  
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Sec. 17.14.140A. Mandatory lawn watering rotation schedule. 

(a) In addition to the other procedures of this chapter, and whether or not any drought response stage has 
been declared, the city council may establish mandatory restrictions on lawn watering for water 
conservation, water conservation education, or peak water use demand purposes. Such restrictions 
may include, but not be limited to, the establishment of a mandatory lawn watering rotation 
schedule.  

Whenever the city council directs that mandatory restrictions on lawn watering be imposed, the city 
manager shall cause a notice of such restrictions to be given through the general news media and by 
publication in the official city newspaper. The restrictions shall be effective upon publication for the 
duration and in the manner set forth in the notice.  

(b) Upon the imposition of mandatory restrictions under this section, any violation of the provisions of 
this section and the notice given under the authority of this section shall be deemed a misdemeanor. 
All enforcement and procedural provisions of Sections 17.14.090 and 17.14.100(a) apply to the 
provisions of this section, but the penalties for violation of the provisions of this section shall be an 
administrative fee of $250 per violation.  

 

 SECTION 2. The original of  Chapter 17.14 is hereby repealed.     
  

 SECTION 3. This ordinance shall take effect and be in force on and after October 25th, 2013, 
and upon publication once in the official City paper.   

 
 
 
ADOPTED at Wichita, Kansas, this 22th day of October, 2013  
 
 
 
      ______________________ 
      Carl Brewer, Mayor 
      City of Wichita 
ATTEST: 
 
 
___________________________ 
Karen Sublett, 
City Clerk 
 
 
 
Approved as to Form: 
 
 
___________________________ 
Gary E. Rebenstorf, 
Director of Law 
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   Agenda Item No. IV-1   
 

City of Wichita 
City Council Meeting 

October 8, 2013 
 
 
TO:     Mayor and City Council 
 
SUBJECT:   Public Hearing for West Bank Apartments TIF Project Plan (District VI) 
 
INITIATED BY:  Office of Urban Development 
 
AGENDA:   New Business 
 
 
Recommendations: Close the public hearing and approve first readings of the ordinance adopting the 
Tax Increment Financing (TIF) Project Plan and the home rule ordinance authorizing the Development 
Agreement and issuance of bonds.  
 
Background:  On November 23, 2004, the City Council adopted an ordinance expanding the East Bank 
Redevelopment District to include the West Bank of the Arkansas River, to allow the use of TIF and 
STAR Bonds to pay a portion of the costs for redevelopment projects located within the expanded 
District.  On May 17, 2011, the City Council approved the Downtown Incentives Policy which 
established procedures and requirements for the use of public incentives for downtown development 
projects, based on the Project Downtown Master Plan.  
  
On August 6, 2013, the City Council selected River Vista LLC, a development group comprised of 
George Laham, David Burk, David Wells and Bill Warren (the “Developer”), for the purpose of 
developing the former West Bank Stage area into a mixed-use residential/commercial complex, to be 
called “River Vista” (the “West Bank Apartments Project”)  
 
On August 27, 2013, the City Council adopted a resolution setting a public hearing to consider approval 
of the West Bank Apartments Project Plan.  The Council action set October 8, 2013 as the date of public 
hearing for the item. 
 
Analysis:  The West Bank Apartments Project consists of a mixed used development of the former West 
Bank stage property along the west side of the Arkansas River between Douglas Avenue and 2nd Street.  
The Developer will construct a 154-unit apartment complex overlooking the west bank of the Arkansas 
River, along with parking facilities and other amenities.  The development will provide pedestrian access 
to the river and include “Boats and Bikes”, a commercial enterprise for the rental of bicycles and boats to 
the general public for use along the river. Parking facilities include structured parking for tenants and 134 
surface parking stalls for the public.  A 20,000 square foot two-story commercial building is planned 
along McLean Boulevard as a second phase.  The estimated cost for the first phase is $24,800,000. 
 
Tax Increment Financing (TIF) 
TIF uses the increase in property tax revenue resulting from the growth in property value generated by 
redevelopment of real property to pay the debt service on City bonds issued to finance a portion of the 
eligible project costs. The growth in property value is measured from the value in the year the TIF district 
was first established (1995) and the tax revenue is measured using city, county and school district tax 
levies.  The River Vista project site, which up to now has been non-taxable property, is projected to be 
valued at $14,330,000 for tax purposes when the Phase I residential project is complete.  The following 
table summarizes the TIF financial feasibility study that is part of the West Bank Apartments Project 
Plan: 
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1995 Assessed Valuation $0 
Projected 2016 Assessed Valuation $1,947,448 
Captured Assessed Valuation $1,947,448 
Applicable Mill Levy 119.102 mills 
Estimated 2016 TIF Revenue  $231,945 
Projected 2016 TIF Bond Debt Service Payment $166,566 
Debt Service Coverage Ratio 1.4 to 1 

 
The Developer is seeking the use of TIF as part of the financing for sitework, infrastructure improvements 
and parking facilities.  The cost of the TIF related improvements will be limited to $2,500,000.  Use of 
TIF requires adoption of a TIF project plan by a two-thirds majority vote of the City Council.  The 
estimated uses of funds for the TIF-funded improvements are as follows: 
   
 Uses: Parking Structure  $ 1,040,000 
 Paving, Sidewalks and Landscaping $    549,951 
 Utility Relocation and Extensions $    254,000 
 Signalized Intersection on McLean $    300,000 
 Fees and Miscellaneous Costs $    356,049     
  Total Uses $ 2,500,000 
 
The attached Project Plan has been prepared in consultation with the Wichita-Sedgwick County 
Metropolitan Area Planning Commission, which has made a finding that the project is consistent with the 
Comprehensive Plan for development of the area.  After closing the public hearing, the City Council may 
adopt the TIF Project Plan by ordinance, by two-thirds majority vote.  Once the ordinance is adopted and 
transmitted to the County Clerk, the City will be authorized to use Tax Increment Financing to finance 
eligible project costs. 
 
Development Agreement 
The City will sell the Phase I and Phase II project site to the Developer for $100,000.  The City will 
provide TIF funding in an amount not to exceed $2,500,000 for site work, infrastructure improvements 
and construction of parking facilities.  In addition, the development agreement states the City’s intent to 
issue Industrial Revenue Bonds (IRBs) in order to provide an exemption on sales tax for the costs of 
construction materials and furnishings for the project.   
 
The development agreement includes certain conditions precedent to be met prior to the transfer of land, 
including the Developer providing evidence of adequate financing for construction of Phase I, executed  
construction contracts and bonds, zoning and permitting and the City gaining State approval for the use of 
$2,500,000 in Sales Tax and Revenue (STAR) funds for river bank improvements. 
 
The project area will be platted by the developer and include dedicated public access through the project 
area to the river.  The property will be platted into three parcels, Phase I, Phase II and Delano Park. The 
City will have the right to purchase back the Phase II parcel if “vertical development” on the lot does not 
occur within 15 years, for the proportional price paid, inflated by the Consumer Price Index. The 
Developer agrees to provide maintenance at its cost for all infrastructure improvements on lots I and II.  It 
will also provide for irrigation, maintenance and replacement of non-hardscape improvements to the 
Riverbank improvements at its cost, and to Delano Park, at the City’s expense at an annually agreed not-
to-exceed amount.  The shared maintenance agreement is renewable every three years. 
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Financial Considerations:  The City Contribution in the amount of $2,500,000 will be financed by full 
faith and credit bonds paid by TIF revenue generated within the West Bank project area.  Any shortfall in 
revenue needed for debt service on the bonds will be paid for by the Developer, backed by joint and 
several personal guaranties by the principals of River Vista LLC. 
 
Legal Considerations:  The Law Department has reviewed and approved as to form the attached 
ordinance, which is required for the adoption of a redevelopment project plan under the state Tax 
Increment Financing statutes, the home rule ordinance required to authorize the execution of the 
development agreement and bonding authorization needed to initiate the TIF-funded improvement 
project. The notice for a public hearing on the City’s consideration of the TIF project plan has been given 
pursuant to law.  In order to adopt the TIF project plan, the ordinance must be approved by a two-thirds 
majority vote. 
 
Recommendation/Action:  It is recommended that the City Council: 

1. Close the public hearing; 
2. Approve first reading of the ordinance adopting the West Bank Apartments TIF Project Plan; 
3. Approve first reading of the home rule ordinance authorizing the execution of the Development 

Agreement and authorizing issuance of bonds for the TIF-funded improvements; and 
4. Authorize the necessary signatures 

 
Attachment(s):   

• West Bank Apartments Redevelopment Project Plan 
• Development Agreement between the City and River Vista, LLC 
• Ordinance adopting the TIF Project Plan 
• Home Rule Ordinance authorizing the execution of the Development Agreement and bond 

issuance 
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JLN\600809.079\ORDINANCE - PROJECT PLAN (09-24-13) 
 

Gilmore & Bell, P.C. 
09/24/2013 

 
(PUBLISHED IN THE WICHITA EAGLE ON OCTOBER 25, 2013) 

 
ORDINANCE NO. 49-586 

 
AN ORDINANCE ADOPTING A REDEVELOPMENT PROJECT PLAN FOR 
THE WEST BANK APARTMENTS PROJECT AREA LOCATED WITHIN THE 
EAST BANK REDEVELOPMENT DISTRICT PURSUANT. 

 
 WHEREAS, the City of Wichita, Kansas (the “City”) is a municipal corporation duly organized 
and validly existing under the laws of the State of Kansas as a city of the first class; and 
 

WHEREAS, pursuant to K.S.A. 12-1770 et seq., as amended (the "Act") and Ordinance No. 42-
966, passed December 12, 1995, and published December 15, 1995, City Council (the “Governing 
Body”) of the City established a redevelopment district pursuant to the Act, known as the East Bank 
Redevelopment District  (the “District”); and 

 
 WHEREAS, by Ordinance No. 45-339, passed June 25, 2002, and published June 29, 2002, the 
City removed certain property and reduced the boundaries of the District pursuant to K.S.A. 12-1771(g); 
and 

 WHEREAS, Ordinance No. 46-407, passed November 23, 2004, and published November 29, 
2004, the City added certain property and increased the boundaries of the District pursuant to K.S.A. 12-
1771(f) and made a substantial change to the District Plan for the District; and 

 
 WHEREAS, the District Plan for the District provided that redevelopment of the District would 
be in several project areas within the District as set forth in separate redevelopment plans to be approved 
by the governing body of the City pursuant to the Act; and 
 
 WHEREAS, pursuant to Ordinance No. 49-557, passed August 13, 2013, and published August 
16, 2013, a non-substantial amendment to Ordinance No. 46-407 and the District Plan was made by 
attaching a map of the proposed project areas; and 
 
 WHEREAS, by Ordinance No. 45-983, passed January 3, 2004, and published February 6, 2004, 
the City adopted a redevelopment project plan for the WaterWalk Redevelopment Project Area within the 
District; and 

 
 WHEREAS, the City has prepared an additional redevelopment project plan for the West Bank 
Apartments Project Area (the “Project Area”), dated as of June 20, 2013, which includes, but is not limited 
to, the development and construction of public parking, street and signalization improvements and certain 
site and public improvements, all in conjunction with development of an apartment and commercial 
structures by a private developer within the Project Area (the “Project Plan”) and is considering adoption 
of the Project Plan; and 
 

WHEREAS, on August 22, 2013, the Wichita Sedgwick County Metropolitan Area Planning 
Commission reviewed the proposed Project Plan and has adopted a resolution finding that the Project 
Plan is consistent with the comprehensive plan for the development of the City; and 
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 WHEREAS, pursuant to the requirements of the Act and Resolution No. 13-161, adopted August 
27, 2013, the Governing Body set a public hearing to consider the adoption of the Project Plan on October 
8, 2013 at 9:00 a.m. or as soon thereafter as the matter could be heard, at the City Council Chambers in 
City Hall, 455 N. Main, Wichita, Kansas; and 
 
 WHEREAS, notice of such public hearing was provided as required by the Act; and 
 
 WHEREAS, on October 8, 2013, the public hearing was opened, public comment was received 
by the Governing Body and the public hearing was closed; and 
 

WHEREAS, the Governing Body is authorized by the Act to adopt the Project Plan by ordinance 
passed by not less than two-thirds vote of the Governing Body. 
 
 NOW, THEREFORE, BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY 
OF WICHITA, KANSAS: 
 

 Section 1.  Project Plan Approval.  The Project Plan for the redevelopment of the Project Area 
within the District, together with all attachments and exhibits thereto, which is on file in the office of the 
City Clerk, is hereby adopted. 

 
Section 2.  Effective Date This Ordinance shall take effect and be in force from and after its 

passage and publication one time in the official City newspaper. 
 
 

[BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK] 
 

39



 

JLN\600809.079\ORDINANCE - PROJECT PLAN 
 

(Signature Page to Project Plan Ordinance) 

 PASSED by not less than two-thirds vote of the City Council of the City of Wichita, Kansas, on 
October 22, 2013. 
 
 
 
(SEAL)              

Carl Brewer, Mayor 
 
ATTEST: 
 
 
 
      

Karen Sublett, City Clerk 
 
 
APPROVED AS TO FORM: 
 
 
 
      

Gary E. Rebenstorf, Director of Law 
 
 

[BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK] 
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CERTIFICATE 

 
 I, the undersigned, hereby certify that the above and foregoing is a true and correct copy of the 
original Ordinance No. 49-[___] (the “Ordinance”) of the City of Wichita, Kansas (the “City”); that said 
Ordinance was passed by the City Council on October 22, 2013, that the record of the final vote on its 
passage is found on page ____ of journal ____; that it was published in the official newspaper of the City 
on October 25, 2013; and that the Ordinance has not been modified, amended or repealed and is in full 
force and effect as of this date. 
 
 DATED:  October 25, 2013. 
 

  
        Karen Sublett, City Clerk 
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Gilmore & Bell, P.C. 
09/24/2013 

(PUBLISHED IN THE WICHITA EAGLE ON OCTOBER 25, 2013) 
 

ORDINANCE NO. 49-590 
 

AN ORDINANCE AUTHORIZING THE EXECUTION OF A DEVELOPMENT 
AGREEMENT AND THE ISSUANCE OF BONDS OF THE CITY OF WICHITA, 
KANSAS TO PAY ALL OR A PORTION OF THE COSTS OF DESIGN AND 
CONSTRUCTION OF PUBLIC PARKING, INFRASTRUCTURE 
IMPROVEMENTS AND SITE IMPROVEMENTS RELATED TO THE EAST 
BANK REDEVELOPMENT DISTRICT PURSUANT, WEST BANK 
APARTMENTS PROJECT AREA. 

 
 WHEREAS, the City of Wichita, Kansas (the “City”) is a municipal corporation duly organized 
and validly existing under the laws of the State of Kansas as a city of the first class; and 
 

WHEREAS, pursuant to K.S.A. 12-1770 et seq., as amended (the "Act") and Ordinance No. 42-
966, passed December 12, 1995, and published December 15, 1995, City Council (the “Governing 
Body”) of the City established a redevelopment district pursuant to the Act, known as the East Bank 
Redevelopment District  (the “District”); and 

 
 WHEREAS, by Ordinance No. 45-339, passed June 25, 2002, and published June 29, 2002, the 
City removed certain property and reduced the boundaries of the District pursuant to K.S.A. 12-1771(g); 
and 
 
 WHEREAS, Ordinance No. 46-407, passed November 23, 2004, and published November 29, 
2004, the City added certain property and increased the boundaries of the District pursuant to K.S.A. 12-
1771(f) and made a substantial change to the District Plan for the District; and 
 
 WHEREAS, the District Plan for the District provided that redevelopment of the District would 
be in several project areas within the District as set forth in separate redevelopment plans to be approved 
by the governing body of the City pursuant to the Act; and 
 
 WHEREAS, pursuant to Ordinance No. 49-557, passed August 13, 2013, and published August 
16, 2013, a non-substantial amendment to Ordinance No. 46-407 and the District Plan was made by 
attaching a map of the proposed project areas; and 
 
 WHEREAS, the City has prepared an additional redevelopment project plan for the West Bank 
Apartments Project Area (the “Project Area”), dated as of June 20, 2013, which includes, but is not limited 
to, the development and construction of public parking, street and signalization improvements and certain 
site and public improvements, all in conjunction with development of an apartment and commercial 
structures by a private developer within the Project Area (the “Project Plan”), has negotiated a 
development agreement with respect thereto and is considering adoption of the Project Plan and approval 
of such development agreement; and 
 

WHEREAS, on August 22, 2013, the Wichita Sedgwick County Metropolitan Area Planning 
Commission reviewed the proposed Project Plan and has adopted a resolution finding that the Project 
Plan is consistent with the comprehensive plan for the development of the City; and 
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 WHEREAS, pursuant to the requirements of the Act and Resolution No. 13-161, adopted August 
27, 2013, the Governing Body set a public hearing to consider the adoption of the Project Plan on October 
8, 2013 at 9:00 a.m. or as soon thereafter as the matter could be heard, at the City Council Chambers in 
City Hall, 455 N. Main, Wichita, Kansas; and 
 
 WHEREAS, by Ordinance No. 49-[____], passed October 22, 2013, and to be published October 
25, 2013, the City adopted the Project Plan; and 
 
 WHEREAS, the Project Plan also authorizes the issuance by the City of its full faith and credit 
tax increment bonds of the City in order to finance all or a portion of the redevelopment project costs to be 
paid by the City; and 
 
 WHEREAS, the City has negotiated a development agreement with the developer of the Project 
Area to implement the Project Plan, (the “Development Agreement”), which has been submitted to the 
Governing Body for consideration; and 
 
 WHEREAS, pursuant to the Constitution, particularly Article 12, Section 5 thereof, and statutes of 
the State of Kansas, particularly of K.S.A. 12-101 et seq., as amended (collectively, the “Home Rule Act”), 
the Act and K.S.A. 13-1024a, as amended by Charter Ordinance No. 156 of the City (the “Charter 
Ordinance”), the Governing Body hereby finds and determines that it is necessary and desirable and in the 
interest and for the general economic welfare of the City and its inhabitants, that the City enter into the 
Development Agreement,  authorize, in order to implement the Project Plan, the issuance of its:  (a) full 
faith and credit tax increment bonds, in one or more series, in an aggregate principal amount necessary to 
finance eligible costs authorized by the Act, and related reserves and financing costs, and (b) the issuance 
of general obligation bonds of the City, in one or more series, in an aggregate principal amount necessary 
to finance costs authorized by the Home Rule Act and/or the Charter Ordinance, and related reserves and 
financing costs (collectively, the “Bonds”). 
 
 NOW, THEREFORE, BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY 
OF WICHITA, KANSAS: 
 
 SECTION 1. Development Agreement.  The Development Agreement is hereby approved in 
substantially the form presented to the Governing Body, with such changes as may be approved by the 
City Attorney, which provides, in part that it is necessary to design and construct public parking, street 
and signalization improvements and certain site and public improvements, located within the Project Area 
as described in the Project Plan.  The Mayor is hereby authorized to execute the Development Agreement 
by and on behalf of the City and the City Clerk is hereby authorized to attest such signature. 
 
 SECTION 2. Financing Authorization.  The Governing Body hereby declares it to be its 
intention to issue and sell, pursuant to the Home Rule Act, the Act and the Charter Ordinance, the Bonds, 
to finance all or a portion of the project costs described in Section 1 hereof to be paid by the City pursuant 
to the Development Agreement.  Project Costs allocated to the City pursuant to the Development 
Agreement not paid from proceeds of the Bonds may be paid from available revenues of the City.  In 
order to temporarily finance the aforesaid project costs prior to the issuance of the Bonds as hereinbefore 
provided, there may be issued temporary improvement notes, in one or more series, in an aggregate 
principal amount not exceeding the authorization for the Bonds (the “Notes”).  The Bonds and Notes may 
be issued to reimburse the City for project costs pursuant to Treasury Regulation §1.150-2. 
 
 SECTION 3. Effective Date.  This Ordinance shall take effect and be in force from and after 
its passage and publication one time in the official City newspaper. 
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 PASSED by the Governing Body on October 22, 2013. 
 
 
 
 
        
   Carl Brewer, Mayor 
(Seal) 
 
ATTEST: 
 
 
_______________________________ 
 Karen Sublett, City Clerk 
 
 
 
APPROVED AS TO FORM: 
 
 
      
 Gary Rebenstorf, City Attorney 
 
 

[BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK] 
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CERTIFICATE 

 
 I, the undersigned, hereby certify that the above and foregoing is a true and correct copy of the 
original Ordinance No. 49-[___] (the “Ordinance”) of the City of Wichita, Kansas (the “City”); that said 
Ordinance was passed by the City Council on October 22, 2013, that the record of the final vote on its 
passage is found on page ____ of journal ____; that it was published in the official newspaper of the City 
on October 25, 2013; and that the Ordinance has not been modified, amended or repealed and is in full 
force and effect as of this date. 
 
 DATED:  October 25, 2013. 
 

  
        Karen Sublett, City Clerk 
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West Bank Apartments Project 
 

Page 1 
 

Overview 
 
Sections 12-1770 through 12-1780g of the Kansas Statutes (“the Act”) provide a means for cities 
to finance all or a portion of public infrastructure and redevelopment costs with incremental real 
estate and sales taxes.  The purpose of the Act is to “promote, stimulate and develop the general 
and economic welfare of the State of Kansas and its communities, and to assist in the 
development and redevelopment of blighted areas and deteriorating areas which are not yet 
blighted, but may be so in the future, located within cities…”. 
 
A city may exercise the powers conferred under the Act provided that the governing body of the 
city has adopted a resolution finding that the specific area sought to be developed or redeveloped 
is a blighted area, a conservation area or was designated an enterprise zone prior to July 1, 1992.  
In addition, the city must find that the conservation, development or redevelopment of such an 
area is necessary to promote the general and economic welfare of the city. 
 
One or more redevelopment projects may be undertaken within a Redevelopment District created 
pursuant to the Act (“District”).  Kansas Statutes require projects to be completed within 20 
years from transmittal of the redevelopment project plan pursuant to K.S.A. 12-1776, with the 
exception of environmental investigation and remediation projects which must be completed 
within 20 years from the date the City enters into a consent decree with the Kansas Department 
of Health and Environment or the U.S. Environmental Projection Agency, unless the County and 
School District have expressly consented to a 10-year extension of the term. 
 
For each redevelopment project undertaken within the District, a redevelopment project plan 
(“the Project Plan”) must be prepared in consultation with the City Planning Commission.  The 
Project Plan must include the following: 
 

1. A summary or copy of the Comprehensive Financial Feasibility Study. 
 
2. A reference to the statutorily required district plan for the District. 
 
3. A description and map of the area to be redeveloped (“the Project”). 

 
4. The Relocation Assistance Plan (if applicable). 

 
5. A detailed description of all buildings and facilities proposed to be 

constructed or improved. 
 
6. Any other information the City deems necessary to advise the general public of 

the intent of the Project Plan. 
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The Comprehensive Financial Feasibility Study (this document) must show that the benefits 
derived from the specified redevelopment project will exceed the costs, and that the income 
therefrom will be sufficient to pay for the applicable project costs.  Benefits are determined to be 
the aggregate revenues of the redevelopment project including increment income, assessment 
income, interest income, private party contributions and any other available funding sources.  
Costs are determined to be the total of eligible project expenditures as defined by K.S.A. 12-
1770a, including the payment of principal and interest of debt used to finance the redevelopment 
project. 
 
Pursuant to all the provisions of the Act, The City of Wichita has, by Ordinance No. 42-966 
dated December 12, 1995, found a portion of the City was a blighted area and that 
redevelopment of the area is necessary to promote the general and economic welfare of the City.  
With the adoption of Ordinance No. 42-966, the City established and designated such area as the 
East Bank Redevelopment District (“the District”).  On November 23, 2004, by adoption of 
Ordinance No. 46-407, the City expanded the boundaries of the District to include the east bank 
and west bank areas along the Arkansas River north of Douglas Avenue to the area of the Mid-
America All Indian Center. 
 
The City is currently considering the adoption of a Project Plan for the proposed West Bank 
Apartments Project (“the Project”) within the expanded East Bank Redevelopment District.  The 
proposed West Bank Apartments Project is a 154-unit luxury apartment complex with boat and 
bike rental facility and storage for rowing shells and a potential future commercial development in 
an area located west of the Arkansas River, south of 2nd Street and north of Douglas Avenue.   
 
The City will provide public funding, including but not limited to, tax increment financing and 
STAR financing to finance the costs of various public infrastructure and improvements.  
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General Description of Tax Increment 
 
Property tax increment financing involves the creation of an increment (increase over a base 
value) in the real estate taxes that are generated from a defined geographic area of a community.  
Upon establishment of a redevelopment district, the total assessed value of all taxable real estate 
within the district for that year is determined.  This valuation is referred to as the district’s 
“Original Assessed Value.”  Property taxes attributable to the district’s Original Assessed Value 
are annually collected and distributed by the county treasurer to the appropriate city, county, 
school district and all other applicable taxing jurisdictions in the same manner as other property 
taxes. 
 
As new development occurs within the redevelopment district, the total assessed value of the 
district, in any given year, will normally exceed its Original Assessed Value.  Property taxes 
generated by applying the sum of the property tax rates of all applicable taxing jurisdictions to 
the incremental increase in assessed value (over and above the Original Assessed Valuation) is 
referred to as the “property tax increment”.  All property tax increment is collected by the 
County and distributed to the City to be deposited in a special tax increment fund. 
 
Sales tax increment financing involves the creation of an increment (increase over a base value) 
in the local sales taxes that are generated from a defined geographic area of a community.  Upon 
establishment of a redevelopment district, a base value of local sales tax collections within the 
district is determined.  As new commercial development occurs within the redevelopment 
district, sales tax collections are expected to increase above the base value.  Pursuant to city law 
governing the use of local sales tax revenue, the City does not intend to collect incremental sales 
tax revenues as “sales tax increment”. 
 
Tax increment funds may only be used to pay for certain statutorily-defined eligible project 
costs, including principal and interest on debt issued, in whole or in part, to finance eligible 
project costs within the redevelopment district.  Such debt includes notes, special obligation 
bonds, full faith and credit tax increment bonds, and other debt instruments.  The City intends to 
issue its full faith and credit tax increment bonds to finance West Bank Apartments Project costs 
that are eligible for tax increment financing, including infrastructure improvements, streetscaping 
and pedestrian improvements. 
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Project Description 
 
The West Bank Apartments Project consists of a mixed use development of the former West 
Bank stage property along the west side of the Arkansas River between Douglas Avenue and 2nd 
Street.  The project includes a 154-unit luxury apartment complex with boat and bike rental 
facility and storage for rowing shells and a potential future commercial development.  
Improvements to be financed by tax increment financing include street and parking 
improvements as well as site preparation, landscaping and relocation of utilities on the site.    
 
Projected Revenues (Benefits) 
Captured Assessed Value 
 
It is the City’s intention to use the property tax increment generated by the District to pay the 
debt service on general obligation bonds issued by the City to finance a portion of its 
contribution to the Project.  The property tax increment is based on the District’s increase in 
assessed value over its Original Assessed Value. This increase in value is expected to be 
recorded beginning in January of 2014 through January of 2016 (project completion in 2015) and 
is referred to as the Captured Assessed Value. 
 
The Total Assessed Value for the Project Area as of January 1, 2016 is estimated to be 
$1,947,448.  The Original Assessed Value of the Project Area, as assessed in January 2013 for 
taxes payable in 2013-2014, is $0, according to data provided by the City of Wichita Geographic 
Information Service.  Therefore, the Captured Assessed Value of the Project Area as of January 
1, 2016 is $1,947,448. 
 
For the purpose of this analysis, it is assumed that the Total Assessed Value of the District will 
increase during the life of the project period at the annual inflation rate of 2%. 
 
Property Tax Rates 
 
In order to determine the amount of tax increment generated by the District in any given year, the 
Captured Assessed Value of the District must be multiplied by the sum of the tax rates for all 
applicable taxing jurisdictions for that year.  For taxes levied in 2012 and payable in 2013, the 
applicable rate is 119.102 mills as shown below.  The State of Kansas rate of 1.5 mills is not 
applicable to TIF and has been omitted from the following total: 
 
        Mill Rate 

Jurisdiction      (2012) 
 City of Wichita 32.471 
 Sedgwick County 29.447 
 USD No. 259 57.184 
   
 TIF-Applicable Mill Rate 119.102 
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Projected Property Tax Increment and Other Project Revenue 
 
The projected property tax increment generated by the District is shown in column 8 of Exhibit 
III.  Such projections are based on captured assessed values derived from captured assessed 
valuations and tax rates as previously discussed.  It is assumed that Project construction will 
begin in 2013 and be completed before the end of 2015, and therefore achieve full valuation by 
January 1, 2016.  It is estimated that in 2016 the property tax increment will be $231,945. 
 
All tax increment shall be allocated and paid by the Sedgwick County Treasurer to the City 
Treasurer in the same manner and at the same time as normal property taxes.  All such 
incremental taxes must be deposited in a special fund of the City for the payment of eligible 
redevelopment costs.  
 
Projected Expenditures (Costs) 
 
A projected budget for the eligible project costs in the Project Area is listed below. 
   
 Sources  

Par Amount of Bonds   $2,550,000.00 
 
 Uses 

Sitework $455,000.00 
Infrastructure and Parking 2,045,000.00 
Financing and Other Costs           50,000.00 

       $2,550,000.00 
 
It is anticipated that all eligible project costs will be financed with general obligation (full faith 
and credit) tax increment financing bonds issued by the City.  Exhibit IV illustrates a $2,550,000 
taxable general obligation tax increment bond issue sold in 2016. 
 
Conclusions 
 
Kansas Statutes require that the Comprehensive Financial Feasibility Study must demonstrate 
that the benefits derived from the Project will exceed the costs, and that the income therefrom 
will be sufficient to pay for all eligible project costs.  As previously discussed, Exhibit III 
illustrates the projections of tax increment through the year 2033. Projected net tax increment 
revenue is available to pay debt service on outstanding general obligation bonds issued to finance 
eligible project costs. 
 
Exhibit IV (Projected Bond Cash Flow Report) illustrates that projected tax increment from the 
District will be sufficient to pay for all eligible project costs including the projected debt service 
on general obligation bonds issued to finance such costs.  As such, this report demonstrates that 
the revenues (benefits) of the District and Project Area exceed the expenditures (costs).

54



55



 

 
 

EXHIBIT II 
 
 

Assumptions Report 
 

City of Wichita, Kansas 
East Bank Redevelopment District 

West Bank Apartments Project 
 
 
Description of Project Area    See Map (Exhibit A) 
 
Original Appraised Value (1/1/13) $678,200 
Original Assessed Value (1/1/13) 0 
 
2016 Appraised Value (1/1/16) $15,411,175  
2016 Assessed Value (1/1/16) $  1,947,448  
 
 
 
 TIF 
2012 Mill Rates (2013 Pay)      Total Applicable 
 City of Wichita 32.471 32.471 
 Sedgwick County 29.447 29.447 
 USD No. 259 57.184 57.184 
 State of Kansas      1.500 NA 
Total 120.602 119.102 
 
 
Property Value Inflation Rate 2% 
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Levy & Year Total Original Captured Tax
Appraised Taxes Assessed Assessed Assessed Mill Increment

Year Distributed Value Value Value Rate Collected (a)
(1) (2) (3) (4) (6) (7) (8)

2014 2015 486,862$       -              486,862       119.102 57,986         
2015 2016 1,460,586$    -              1,460,586    119.102 173,959       
2016 2017 1,947,448$    -              1,947,448    119.102 231,945       
2017 2018 1,986,397$    -              1,986,397    119.102 236,584       
2018 2019 2,026,125$    -              2,026,125    119.102 241,315       
2019 2020 2,066,647$    -              2,066,647    119.102 246,142       
2020 2021 2,107,980$    -              2,107,980    119.102 251,065       
2021 2022 2,150,140$    -              2,150,140    119.102 256,086       
2022 2023 2,193,142$    -              2,193,142    119.102 261,208       
2023 2024 2,237,005$    -              2,237,005    119.102 266,432       
2024 2025 2,281,745$    -              2,281,745    119.102 271,760       
2025 2026 2,327,380$    -              2,327,380    119.102 277,196       
2026 2027 2,373,928$    -              2,373,928    119.102 282,740       
2027 2028 2,421,406$    -              2,421,406    119.102 288,394       
2028 2029 2,469,834$    -              2,469,834    119.102 294,162       
2029 2030 2,519,231$    -              2,519,231    119.102 300,045       
2030 2031 2,569,616$    -              2,569,616    119.102 306,046       
2031 2032 2,621,008$    -              2,621,008    119.102 312,167       
2032 2033 2,673,428$    -              2,673,428    119.102 318,411       

Projected Tax Increment Report
E

X
H

IB
IT

 III

City of Wichita, Kansas
East Bank  Redevelopment District

West Bank Apartments Project
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EXHIBIT IV

Annual G.O. Net
Period Interest Tax Annual Cumulative
Ending Principal Rate Interest P&I Increment Balance Balance

(1) (2) (3) (4) (5) (7) (8) (9)
9/1/2015 3.17% -                 -             57,986       57,986       57,986         
9/1/2016 65,000           3.17% 41,710        106,710     173,959     67,248       125,235       
9/1/2017 85,000           3.17% 81,566        166,566     231,945     65,379       190,614       
9/1/2018 90,000           3.17% 78,474        168,474     236,584     68,110       258,723       
9/1/2019 95,000           3.17% 75,221        170,221     241,315     71,095       329,818       
9/1/2020 105,000         3.17% 71,797        176,797     246,142     69,345       399,163       
9/1/2021 110,000         3.17% 68,193        178,193     251,065     72,871       472,035       
9/1/2022 120,000         3.17% 64,401        184,401     256,086     71,685       543,719       
9/1/2023 125,000         3.17% 60,411        185,411     261,208     75,797       619,516       
9/1/2024 135,000         3.17% 56,211        191,211     266,432     75,221       694,737       
9/1/2025 140,000         3.17% 51,791        191,791     271,760     79,969       774,706       
9/1/2026 150,000         3.17% 47,140        197,140     277,196     80,056       854,762       
9/1/2027 160,000         3.17% 42,245        202,245     282,740     80,494       935,256       
9/1/2028 170,000         3.17% 37,094        207,094     288,394     81,300       1,016,556    
9/1/2029 180,000         3.17% 31,673        211,673     294,162     82,489       1,099,045    
9/1/2030 190,000         3.17% 25,968        215,968     300,045     84,077       1,183,123    
9/1/2031 200,000         3.17% 19,965        219,965     306,046     86,082       1,269,204    
9/1/2032 210,000         3.17% 13,646        223,646     312,167     88,521       1,357,725    
9/1/2033 220,000         3.17% 6,997          226,997     318,411     91,413       1,449,138    

2,550,000      874,504      3,424,504  4,873,643  1,449,138  

Projected Bond Cash Flow Report

City of Wichita, Kansas
East Bank Redevelopment District

West Bank Apartments Project
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EXHIBIT B 
 

REVISED DISTRICT PLAN FOR THE REDEVELOPMENT OF THE EAST BANK 
REDEVELOPMENT DISTRICT THROUGH TAX INCREMENT FINANCING 

 
 
SECTION 1:  PURPOSE 
 
A district plan is required for inclusion in the establishment of a redevelopment district under K.S.A. 12-
1771(a).  The district plan is a preliminary plan that identifies proposed redevelopment project areas 
within the district, and describe in a general manner the buildings and facilities to be constructed, 
reconstructed or improved.   
 
SECTION 2:  DESCRIPTION OF TAX INCREMENT INCOME 
 
Projects financed through tax increment financing typically involve the creation of an "increment" in real 
estate property tax income.  The increment is generated by segregating the assessed values of real 
property located within a defined geographic area such that a portion of the resulting property taxes are 
paid to the City to fund projects in the redevelopment district, and the remaining portion is paid to all 
taxing jurisdictions.  The portion of property taxes paid to the City in this way is determined increase in 
the assessed value of the properties within the redevelopment district as a result of the new development 
occurring within the area.  When the aggregate property tax rates of all taxing jurisdictions are applied to 
this increase in assessed property value from new development, increment income is generated.  Public 
improvements within the district may be funded by the City and repaid over a specified period of time 
with this increment income.  The property taxes attributable to the assessed value existing prior to 
redevelopment, the "original valuation," are distributed to all taxing jurisdictions just as they were prior to 
redevelopment.  This condition continues until all eligible project costs are funded, or for the 20-year 
duration of the established district, as defined by statute, whichever is shorter. 
 
SECTION 3:  BUILDINGS AND FACILITIES 
 
The proposed redevelopment district is within the city limits of Wichita, Kansas.  The district is generally 
bounded on the north by Central Avenue and Greenway Boulevard, on the east by Waco Avenue and 
Main Street, on the south by Kellogg Street and on the west by McLean Boulevard. 
 
This area included in the proposed district has been the object of significant public redevelopment efforts 
for over forty years.  The Century II Civic Center was undertaken as a major urban renewal project in the 
1960s, as was the construction of the main branch of the Wichita Public Library.  In the 1970s, the old 
City Library was redeveloped as a science museum, old City Hall was reopened as the Wichita/Sedgwick 
County Historic Museum and Century II was expanded by the addition of Expo Hall.  During the 1980s, 
the City concentrated on acquisition of property along the east bank of the Arkansas River in order to 
clear the land for future public redevelopment projects, including the construction of a convention hotel.  
In the 1990s, the City continued to acquire land on the east bank, and together with Sedgwick County, 
redeveloped the West Bank of the Arkansas River into the Exploration Place science museum. 
 
The condition of the buildings in the district that predate the recent redevelopment efforts is typical of that 
of a seventy year old central business district.  Many aging commercial and office buildings stood vacant 
due to the migration of commercial businesses to the suburbs during the 1970s and 1980s.  However 
many of the buildings in the proposed redevelopment district have been demolished during this period.  
The proposed redevelopment plan is intended provide the catalyst that will help complete the downtown 
revitalization process that started over thirty years ago. 
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SECTION 4:  REDEVELOPMENT 
 
Redevelopment plans center around the construction of a 300-room full-service convention hotel adjacent 
to the Century II Expo Hall, the River Corridor improvements and the WaterWalk mixed-use comercial 
development.  The Hyatt Regency Hotel was developed in 1996, and serves as the "headquarters" hotel 
for large conventions at Century II.  In addition to the hotel, the City built and operates a 12,000 square 
foot conference center and a 500-car parking garage adjoining both the hotel and Century II.  Both the 
Douglas Avenue Bridge and the Lewis Street Bridge have been substantially reconstructed, based on 
designs selected through a nationwide design competition, and a pedestrian promenade along the east 
bank of the Arkansas River, has been constructed from Kellogg to Douglas.  In addition, Waterman, 
Wichita and Lewis Streets on the east bank, and McLean Boulevard on the west bank have been improved 
and upgraded with appropriate streetscape designs. 
 
Current plans for the next phases of redevelopment in the area include the public-private development of 
a major commercial, entertainment and tourism area in the immediate vicinity of the Arkansas River 
between the Kellogg and Seneca bridges, which will include restaurants, shops, offices and apartments.  
The WaterWalk Project will include as public amenities a meandering waterway feature, a small outdoor 
amphitheater, plazas, fountains, walkways, a pedestrian bridge across the Arkansas River and ample 
public parking facilities.  The River Corridor Project will include riverbank promenades, water features, a 
large outdoor amphitheater and renovation of the Keeper of the Plains complex at the confluence of the 
Arkansas River and the Little Arkansas River.  The goal is to create a major tourism attraction that will 
bring people from throughout the State of Kansas and the United States. 
 
SECTION 5:  SUMMARY 
 
Per statute, the above-mentioned redevelopment projects will be presented to the Governing Body in 
segments through the adoption of separate Redevelopment Plans.  Each Plan will identify specific project 
areas located within the established redevelopment district and will include detailed descriptions of the 
projects as well as a financial feasibility study that shows the economic benefits out-weigh the costs.  
Project Plans must be reviewed by the Metropolitan Planning Commission and submitted to a public 
hearing following proper notification of property owners and occupants, before they can be adopted by a 
two-thirds majority vote of the Governing Body.  Only then can tax increment income be spent on 
redevelopment projects.  A map generally describing the various project areas is attached hereto as 
Schedule 1.  
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Legal Description of the West Bank Apartments 

 Redevelopment Project Area 
 
 

All property located in Wichita, Sedgwick County, Kansas within the boundaries 
beginning at the intersection of the centerline of Douglas Avenue and the west right of 
way line of McLean Boulevard; thence north to the north right of way line of Second 
Street North; thence east to the west bank of the Arkansas River; thence south to the 
centerline of Douglas Avenue; thence west to the point of beginning; and including all 
street rights of way within such described area 
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RELOCATION ASSISTANCE PLAN 
 

 

(K.S.A. 12-1777) 

 

 

Assistance for the relocation of persons, families or businesses from property 

acquired in conjunction with the West Bank Apartments Project is not required.  No 

persons or families will be displaced as a result of the Project and no tenants will be 

relocated other than within the Project boundaries. 
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East Bank Redevelopment District 
 

 

DESCRIPTION OF PROPOSED 

WEST BANK APARTMENTS PROJECT 

 
 

The West Bank Apartments Project consists of a mixed use development of the 

former West Bank stage property along the west side of the Arkansas River between 

Douglas Avenue and 2nd Street referred to as the “Project Area” (see attached 

district map). The property is currently owned by the City of Wichita and is located 

within the East Bank Redevelopment District.    

 

West Bank Apartments  

River Vista LLC will construct a 154-unit luxury apartment complex overlooking the 

west bank of the Arkansas River.  Design of the apartments will incorporate views of 

the Arkansas River, Downtown and other river amenities. The development will 

include pedestrian walkway access to the River, bike paths and Delano Park.    The 

apartment building will also include a boat and bike rental facility with access to the 

River and storage for rowing shells.  Parking for tenants will be provided through 

structured parking and 134 parking stalls will be provided for the general public and 

guests.  Construction is anticipated to begin in the first quarter of 2014 and be 

completed the second quarter of 2015. A two-story commercial building located 

along McLean Boulevard is planned as a second phase, based on market conditions. 

 

Sitework and Infrastructure Improvements 
 

Sitework 

Sitework will include preparing the site for construction and for construction of on-

site parking facilities. Landscape improvements and water features will be included 

to tie in the project with the river bank. The project will be designed to include 

pedestrian access through the project site to the riverbank, including a boathouse 

and/or boat launch facilities.   
 

Infrastructure and Parking  

The Project will include extensions and relocations of public utilities, sidewalks and 

pedestrian and vehicular ingress and egress to the site at a new intersection on 

McLean between Douglas and 2
nd

 Streets. On-site surface and/or structured parking 

will be constructed. Additional public parking may be included along McLean. 

 

 Riverbank Improvements 
Riverbank improvements will be included to complement the Broadview Hotel 

improvements on the east bank of the Arkansas River.   
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USE OF TAX INCREMENT FINANCING 

 

The City of Wichita completed the legal steps necessary to establish the East Bank 

Redevelopment District pursuant to state laws (K.S.A. 12-1770 et seq.) in order to 

allow the use tax increment financing (“TIF”) to fund redevelopment projects, based 

on development agreements between the City and developers.  Upon adoption of this 

project plan, the City will have established its authority under state law to issue 

general obligation bonds to finance TIF-eligible improvements, which bonds will be 

repaid from the incremental increase in property taxes resulting from the 

redevelopment of the Project Area.  The TIF-funded improvements consist of the 

following: 

   

 Public improvements – The City will undertake the construction of 

the site work and infrastructure and parking improvements listed 

above, at an estimated cost of $2,500,000. 

 Total TIF-funded costs -- $2,500,000. 
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DEVELOPMENT AGREEMENT 

DATED AS OF OCTOBER 22, 2013 

BETWEEN THE 

CITY OF WICHITA, KANSAS, 

AND 

RIVER VISTA, L.L.C. 

RELATING TO THE WEST BANK APARTMENTS PROJECT PLAN 

FOR THE 

EAST BANK REDEVELOPMENT DISTRICT 

 

 

 

______________________________________________________________________________ 

74



(i) 

Page 

 Recitals  ...................................................................................................................................... 1 

ARTICLE I 

DEFINITIONS AND RULES OF CONSTRUCTION 

Section 1.01. Definitions of Words and Terms ................................................................................... 2 
Section 1.02. Rules of Construction ................................................................................................... 5 

ARTICLE II 

REPRESENTATIONS AND WARRANTIES 

Section 2.01. Representations of City ................................................................................................ 5 
Section 2.02. Representations of the Developer ................................................................................. 6 
Section 2.03. Acquisition of Project Site ............................................................................................ 7 
Section 2.04. Conditions to the Effective Date of this Agreement ..................................................... 8 

ARTICLE III 

DEVELOPMENT OF THE PROJECT 

Section 3.01. Scope of the Project ...................................................................................................... 9 
Section 3.02. Project Budget ............................................................................................................ 11 
Section 3.03. Project Zoning, Planning, Platting and Construction ................................................. 11 
Section 3.04. Rights of Access ......................................................................................................... 12 
Section 3.05. Certificate of Full Completion .................................................................................... 13 
Section 3.06. Dedication of Right-of Way and Easements ............................................................... 13 

ARTICLE IV 

PROJECT FINANCING 

Section 4.01. Sources of Funding ..................................................................................................... 13 
Section 4.02. Phase I Budget ............................................................................................................ 13 
Section 4.03. STAR Revenues .......................................................................................................... 13 
Section 4.04. TIF Bonds ................................................................................................................... 14 
Section 4.05. Industrial Revenue Bonds ........................................................................................... 14 
Section 4.06. Developer Guaranty .................................................................................................... 14 

ARTICLE V 

STAR REVENUES AND TIF BONDS 

Section 5.01. Compliance with the STAR Bond Act and TIF Act .................................................... 14 
Section 5.02. Certification of Expenditures ...................................................................................... 14 
Section 5.03. Payment of Expenditures ............................................................................................ 14 

75



(ii) 

ARTICLE VI 

USE OF THE DISTRICT 

Section 6.01. Land Use Restrictions ................................................................................................. 15 
Section 6.02. Operation of Project .................................................................................................... 15 
Section 6.03. Sales Tax Information ................................................................................................. 15 
Section 6.04. Taxes, Assessments, Encumbrances and Liens ........................................................... 15 
Section 6.05. Financing During Construction; Rights of Holders .................................................... 16 
Section 6.06. Covenant for Non-Discrimination .............................................................................. 17 

ARTICLE VII 

MAINTENANCE OF THE PROJECT 

Section 7.01. Maintenance of the Public Infrastructure Improvements ........................................... 17 
Section 7.02. Maintenance of the West River Bank Improvements ................................................. 17 
Section 7.03. Maintenance of Delano Park ...................................................................................... 17 
Section 7.04. Termination of the Project Plan .................................................................................. 18 

ARTICLE VIII 

ASSIGNMENT; TRANSFER 

Section 8.01. Transfer of Obligations ............................................................................................... 18 
Section 8.02. Corporate Reorganization ........................................................................................... 18 

ARTICLE IX 

GENERAL COVENANTS 

Section 9.01. Indemnification of City .............................................................................................. 19 
Section 9.02. Insurance ..................................................................................................................... 19 
Section 9.04. Non-liability of Officials, Employees and Agents of the City .................................... 20 

ARTICLE X 

DEFAULTS AND REMEDIES 

Section 10.01. Defaults - General ....................................................................................................... 21 
Section 10.02. Default Proceedings .................................................................................................... 21 
Section 10.03. Remedies on Default .................................................................................................. 21 
Section 10.04. Legal Actions .............................................................................................................. 22 
Section 10.05. Rights and Remedies Are Cumulative ........................................................................ 22 
Section 10.06. Inaction Not a Waiver of Default ................................................................................ 22 
Section 10.07. Enforced Delay; Extension of Times of Performance ................................................ 22 

ARTICLE XI 

GENERAL PROVISIONS 

Section 11.01. Mutual Assistance ....................................................................................................... 23 

76



(iii) 

Section 11.02. Effect of Violation of the Terms and Provisions of this Agreement; 
No Partnership ............................................................................................................ 23 

Section 11.03. Time of Essence .......................................................................................................... 23 
Section 11.04. Amendments ............................................................................................................... 23 
Section 11.05. Agreement Controls .................................................................................................... 23 
Section 11.06. Conflicts of Interest .................................................................................................... 23 
Section 11.07. Term ............................................................................................................................ 24 
Section 11.08. Validity and Severability............................................................................................. 24 
Section 11.09. Required Disclosures .................................................................................................. 24 
Section 11.10. Tax Implications ......................................................................................................... 24 
Section 11.11. Authorized Parties ...................................................................................................... 24 
Section 11.12. Notice.......................................................................................................................... 25 
Section 11.13. Kansas Law................................................................................................................. 25 
Section 11.14. Counterparts................................................................................................................ 25 
Section 11.15. Recordation of Agreement .......................................................................................... 25 
Section 11.16. Consent or Approval ................................................................................................... 25 
Section 11.17. Electronic Transactions ............................................................................................... 26 
Section 11.18. No Other Agreement ................................................................................................... 26 
Section 11.19. Survivorship................................................................................................................ 26 
Section 11.20. Incorporation of Exhibits ............................................................................................ 26 
Section 11.21. Cash Basis and Budget Laws ...................................................................................... 26 

 

77



(iv) 

LIST OF EXHIBITS 
 

Exhibit A Ordinance No. 49-___ (Project Plan Approval) 
Exhibit B Project Site Plan, including Delano Park 
Exhibit C Public Infrastructure Improvements Description 
Exhibit D Project Budget 
Exhibit E Certification of Expenditures Form 
Exhibit F Restricted Land Uses in the District 
Exhibit G Certificate of Full Completion 
Exhibit H City Policy on Construction of Public Infrastructure Improvements by Private Contract 
Exhibit I Developer Guaranty 
Exhibit J Design Concept of Phase I and Phase II 
Exhibit K Legal Descriptions of Project Site and Delano Park 
 

  
 

78



 
 

DEVELOPMENT AGREEMENT 

THIS DEVELOPMENT AGREEMENT (this “Agreement”), is dated as of October 22, 2013 
by and between the CITY OF WICHITA, KANSAS, a municipal corporation duly organized under the 
laws of the State of Kansas (the “City”) and RIVER VISTA, L.L.C., a Kansas limited liability company 
(the “Developer”); collectively referred to as the “Parties” and each a “Party”). 

RECITALS 

A. On December 12, 1995, the Governing Body of the City (the “Governing Body”) 
approved Ordinance No. 42-966, which established a redevelopment district pursuant to K.S.A. § 12-
1770 et seq., as amended (the “TIF Act”), known as the East Bank District (as amended, the “District”), 
which is located within the City generally bounded on the north by First Street, on the east by Broadway 
Street, on the south by Kellogg Street and on the west by McLean Boulevard, as more specifically 
described therein. 

 B. On June 25, 2002 the Governing Body passed Ordinance No. 45-339 that removed 
certain property and reduced the boundaries of the District pursuant to the TIF Act. 

 C. On November 23, 2004 the Governing Body passed Ordinance No. 46-407 that added 
certain property and increased the boundaries of the District pursuant to the TIF Act and made a 
substantial change to the District Plan for the District. 

 D. The District Plan for the District provided that redevelopment of the District would be in 
several project areas within the District as set forth in separate redevelopment plans to be approved by the 
Governing Body of the City pursuant to the TIF Act. 
 
 E. On August 13, 2013 the Governing Body passed Ordinance No. 49-557, a non-substantial 
amendment to Ordinance No. 46-407 and the District Plan was made by attaching a map of the proposed 
project areas. 
 
 F. The City has prepared an additional redevelopment project plan for the West Bank 
Apartments Project Area (the “Project Area”), dated as of June 20, 2013 (the “Project Plan”), which 
includes, but is not limited to, the development and construction of public parking, street and signalization 
improvements and certain site and public improvements, all in conjunction with development of a 154 unit 
apartment complex and commercial structures by a private developer within the Project Area (collectively, 
the “Project”). 

G. On August 22, 2013, the Wichita Sedgwick County Metropolitan Area Planning 
Commission reviewed the proposed Project Plan and adopted a resolution finding that the Project Plan is 
consistent with the comprehensive plan for the development of the City. 

 
 H. Pursuant to the requirements of the TIF Act and Resolution No. 13-161, adopted August 
27, 2013, the Governing Body set a public hearing to consider the adoption of the Project Plan on October 
8, 2013 at 9:00 a.m. or as soon thereafter as the matter could be heard, at the City Council Chambers in 
City Hall, 455 N. Main, Wichita, Kansas and notice of such public hearing was provided as required by 
the Act. 
 I. On October 8, 2013, the public hearing was opened, public comment was received by the 
Governing Body and the public hearing was closed. 
 

J. On October 22, 2013, the Governing Body by a vote of at least two-thirds of its members 
approved Ordinance No. 49-___, which approved the West Bank Apartments Project Plan. 
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K. The Parties now desire to enter into this Agreement to formalize their respective rights 
and obligations in regard to the Project.   

NOW, THEREFORE, in consideration of the foregoing and in consideration of the mutual 
covenants and agreements herein contained, and other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, the Parties hereby agree as follows: 

ARTICLE I 

DEFINITIONS AND RULES OF CONSTRUCTION 

Section 1.01. Definitions of Words and Terms.  Capitalized words used in this Agreement 
shall have the meanings set forth in the Recitals to this Agreement or they shall have the following 
meanings: 

 “Affiliate” shall mean a legal entity of which (i) at least 51% of the voting interest is controlled 
by one of the Parties or (ii) at least 51% of the ownership interest is controlled by one of the Parties. 

 “Agreement” means this Agreement as may be amended in accordance with the terms hereof. 

 “Certificate of Full Completion” means a certificate evidencing Full Completion of the Project, 
in substantially the form attached hereto as Exhibit G. 

“City” means the City of Wichita, Kansas. 

 “City Representative” means the City Manager or his or her designee as evidenced by a written 
certificate furnished to the Developer containing the specimen signature of such person or persons and 
signed by the City Manager.  The City Representative shall have full power and authority to implement 
decisions of the City Council and to act on behalf of the City in the exercise of its rights and 
responsibilities under this Agreement.  The Developer may rely upon the decisions and directions of the 
City’s Representative as directions of the City; provided, however, the City Representative may at its 
election defer important approvals to the Governing Body. 

 “Claimant” shall have the meaning set forth in Section 10.01. 

 “Conditions Precedent” shall mean all of the conditions in Section 2.03(B), unless waived by 
the Parties in writing. 
 
 “Construction Plans” means plans, drawings, specifications and related documents, and 
construction schedules for the construction of the Project, together with all supplements, amendments or 
corrections, submitted by the Developer and approved by the City in accordance with this Agreement. 
 
 “Delano Park” shall mean the City park adjacent to the Project Site, as identified on Exhibit B. 

 “Developer” shall mean River Vista, L.L.C., a Kansas limited liability company, and its 
successors and assigns. 

 “Developer Guaranty” shall mean the guaranty to the City of the debt service on the TIF Bonds 
as described in Section 4.06 by the Developer and the Guarantors. 

 “District” shall have the meaning set forth in Recital A.   
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 “Event of Default” means any event or occurrence as defined in Section 10.01. 

“Excusable Delays” means any delay beyond the reasonable control of the Party affected, caused 
by damage or destruction by fire or other casualty, power failure, strike, acts of war, shortage of materials, 
unavailability of labor, delays in the receipt of Permitted Subsequent Approvals as a result of 
unreasonable delay on the part of the applicable Governmental Authorities, adverse weather conditions 
such as, by way of illustration and not limitation, severe rain storms or below freezing temperatures of 
abnormal degree or abnormal duration, tornadoes, and any other events or conditions, which shall include 
but not be limited to any litigation interfering with or delaying the construction of all or any portion of the 
Project in accordance with this Agreement, which in fact prevents the Party so affected from discharging 
its respective obligations hereunder. 

 
 “Governing Body” shall have the meaning set forth in Recital A. 

“Governmental Approvals” means all plat approvals, re-zoning or other zoning changes, site 
plan approvals, conditional use permits, variances, building permits, architectural review or other 
subdivision, zoning or similar approvals required for the implementation of the Project and consistent 
with the Project Plan, the Site Plan and this Agreement. 

 
“Governmental Authorities” means any and all jurisdictions, entities, courts, boards, agencies, 

commissions, offices, divisions, subdivisions, departments, bodies or authorities of any type of any 
governmental unit (federal, state or local) whether now or hereafter in existence. 

 
“Guarantors” means George E. Laham, II, William J. Warren, David E. Wells, and David C. 

Burk. 
 
“Option to Purchase” means the option of the City to purchase the Phase II Lot in accordance 

with Section 3.01(F). 
 

 “Parties” means the City and the Developer (with each referred to individually as a “Party”). 

 “Permitted Subsequent Approvals” shall mean the building permits and other Governmental 
Approvals customarily obtained prior to construction which have not been obtained on the date that this 
Agreement is executed, which the City or other governmental entity has not yet determined to grant. 

 “Phase I” shall have the meaning set forth in Section 3.01. 

 “Phase I Lot” shall mean the real property to be platted on which Phase I shall be constructed 
and which is legally described on Exhibit K. 

 “Phase II” shall mean the construction of an approximately 20,000 square foot mixed-use 
building on the Phase II Lot. 

 “Phase II Lot” shall mean the real property to be platted on which Phase II shall be constructed 
and which is legally described on Exhibit K. 

“Phase II Lot Purchase Price” shall mean a purchase price calculated as a percentage of the 
square footage of the Phase II Lot compared to square footage of the Project Site, times the original 
purchase price of $100,000 paid by Developer to City as said calculation may adjusted by applying the 
Consumer Price Index for the cumulative period from the initial sale by the City to the Developer to the 
date the City exercises its Option to Purchase. 
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“Preliminary Expenditures” shall mean those expenditures by the City or Developer with 
respect to the Project Plan, this Agreement and the Project Site. 

“Project” shall mean redevelopment project described in the Project Plan, as amended, which 
includes Phase I, Phase II, the Public Infrastructure Improvements and the West River Bank 
Improvements. 

“Project Budget” shall have the meaning set forth in Section 4.02. 

 “Project Plan” shall have the meaning set forth in Recital F. 

 “Project Site” shall mean the real property consisting of approximately 214,255 square feet 
located east of McLean Boulevard, south of 1st/2nd Street and west of the Arkansas River as generally 
shown on Exhibit B and as legally described on Exhibit K. 
 

“Public Infrastructure Improvements” shall have the meaning set forth in Section 3.01. 

 “Sales Tax Revenues” means 100% of the incremental increase in revenue generated by the 
Project and received by the City from one-half of the gross receipts of the City under K.S.A. 12-187 et 
seq., as amended, and K.S.A. 12-198, as amended, received through the last day of September, 2033 from 
the City's share of the retail sales and compensating use taxes of Sedgwick County, Kansas and any 
successor taxes thereto (currently 0.29%). within the District; all determined in accordance with the 
TIFAct and the Project Plan. 
 
 “Secretary” shall mean the Kansas Secretary of Commerce. 
 

“Site Plan” shall have the meaning set forth in Section 3.01. 

 “STAR Bond Act” shall mean K.S.A. § 12-17,160 et seq., as amended. 

 “STAR District” means the STAR Bond Project District of the City approved by Ordinance 49-
208, which includes the Project Site. 

 “STAR Eligible Costs” shall mean “project costs” that are permitted under the STAR Bond Act 
and this Agreement. 

 “STAR Revenues” shall have the meaning set forth in Section 4.03. 

“State” means the State of Kansas. 

 “State Sales Tax Revenues” means receipts of the State received and credited to the City Bond 
Finance Fund by the State Treasurer in accordance with K.S.A. 79-3620(d), as amended, from the tax 
imposed by K.S.A. 79-3603, as amended, and K.S.A. 79-3703, as amended, with respect to sales and 
compensating use within the STAR District. 
 
 “TIF Bonds” means the full faith and credit tax increment bonds to be issued by the City 
pursuant to the TIF Act to generate net proceeds of $2,500,000 and any refunding bonds issued to refund 
such bonds. 
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“TIF Eligible Costs” shall mean the “redevelopment project costs” as defined in the TIF Act and 
approved in the Project Plan by the City and described in this Agreement. 

 
“Vertical Development” shall mean the completion for the Phase II Lot of the following: (i) 

approved plans and specifications by the City for such Phase II Lot, (ii) issuance of a building permit by 
the City for such Phase II Lot, (iii) written evidence provided to the City of financing to construct the 
building(s) on such Phase II Lot, and (iv) construction of footings and foundation and all necessary site 
utilities on such Phase II Lot. 

“West River Bank Improvements” shall mean certain pedestrian and bike pathways, 
landscaping, retaining wall, other amenities and corresponding utility location and/or relocation and the 
water well installation as described in Section 7.01, which are acceptable to the City and Developer and 
are approved by the Secretary. 

 
Section 1.02. Rules of Construction.  For all purposes of this Agreement, except as otherwise 

expressly provided or unless the context otherwise requires, the following rules of construction apply in 
construing the provisions of this Agreement: 

1. The terms defined in this Section include the plural as well as the singular. 

2. All accounting terms not otherwise defined herein shall have the meanings 
assigned to them, and all computations herein provided for shall be made, in accordance with 
generally accepted accounting principles. 

3. All references herein to “generally accepted accounting principles” refer to such 
principles in effect on the date of the determination, certification, computation or other action to be 
taken hereunder using or involving such terms. 

4. All references in this instrument to designated “Sections” and other subdivisions 
are to the designated Sections and other subdivisions of this instrument as originally executed. 

5. The words “herein,” “hereof” and “hereunder” and other words of similar import 
refer to this Agreement as a whole and not to any particular Section or other subdivision. 

6. The Section headings herein are for convenience only and shall not affect the 
construction hereof. 

ARTICLE II 
REPRESENTATIONS AND WARRANTIES 

 
 
 Section 2.01. Representations of City.  The City makes the following representations and 
warranties, which are true and correct on the date hereof, to the best of the City’s knowledge: 
  
 A. Due Authority.  The City has full constitutional and lawful right, power and authority, 
under current applicable law, to execute and deliver and perform the terms and obligations of this 
Agreement, and this Agreement has been duly and validly authorized and approved by all necessary City 
proceedings, findings and actions.  Accordingly, this Agreement constitutes the legal valid and binding 
obligation of the City, enforceable in accordance with its terms. 
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 B. No Defaults or Violation of Law.  The execution and delivery of this Agreement, the 
consummation of the transactions contemplated hereby, and the fulfillment of the terms and conditions 
hereof do not and will not conflict with or result in a breach of any of the terms or conditions of any 
agreement or instrument to which it is now a party, and do not and will not constitute a default under any 
of the foregoing. 
 
 C. No Litigation.  Except for potential litigation based on the selection process of the 
Developer, there is no litigation, proceeding or investigation pending or, to the knowledge of the City, 
threatened against the City with respect to the Project Plan or this Agreement.  In addition, no litigation, 
proceeding or investigation is pending or, to the knowledge of the City, threatened against the City 
seeking to restrain, enjoin or in any way limit the approval or issuance and delivery of this Agreement or 
which would in any manner challenge or adversely affect the existence or powers of the City to enter into 
and carry out the transactions described in or contemplated by the execution, delivery, validity or 
performance by the City of the terms and provisions of this Agreement. 
   
 D. Governmental or Business Entity Consents.  No consent or approval is required to be 
obtained from, and no action need be taken by, or document filed with, any governmental body or 
business organization or corporate entity in connection with the execution and delivery by the City of this 
Agreement. 
   
 E. No Default.  No default or Event of Default has occurred and is continuing, and no event 
has occurred and is continuing which with the lapse of time or the giving of notice, or both, would 
constitute a default or an event of default in any material respect on the part of the City under this 
Agreement. 
 
 Section 2.02. Representations of the Developer. The Developer makes the following 
representations and warranties, which are true and correct on the date hereof, to the best of the 
Developer’s knowledge: 
 
 A. Due Authority.  The Developer has all necessary power and authority to execute and 
deliver and perform the terms and obligations of this Agreement and to execute and deliver the documents 
required of the Developer herein, and such execution and delivery has been duly and validly authorized 
and approved by all necessary proceedings.  Accordingly, this Agreement constitutes the legal valid and 
binding obligation of the Developer, enforceable in accordance with its terms. 
 
 B. No Defaults or Violation of Law.  The execution and delivery of this Agreement, the 
consummation of the transactions contemplated hereby, and the fulfillment of the terms and conditions 
hereof do not and will not conflict with or result in a breach of any of the terms or conditions of any 
corporate or organizational restriction or of any agreement or instrument to which it is now a party, and 
do not and will not constitute a default under any of the foregoing. 
 
 C. No Litigation.  Except for potential litigation based on the selection process of the 
Developer, no litigation, proceeding or investigation is pending or, to the knowledge of the Developer, 
threatened against the Project, the Developer or any officer, director, member or shareholder of the 
Developer.  In addition, no litigation, proceeding or investigation is pending or, to the knowledge of the 
Developer, threatened against the Developer seeking to restrain, enjoin or in any way limit the approval or 
issuance and delivery of this Agreement or which would in any manner challenge or adversely affect the 
existence or powers of the Developer to enter into and carry out the transactions described in or 
contemplated by the execution, delivery, validity or performance by the Developer, of the terms and 
provisions of this Agreement. 
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D. No Material Change.  (1) The Developer has not incurred any material liabilities or 
entered into any material transactions other than in the ordinary course of business except for the 
transactions contemplated by this Agreement and (2) there has been no material adverse change in the 
business, financial position, prospects or results of operations of the Developer, which could affect the 
Developer’s ability to perform its obligations pursuant to this Agreement from that shown in the financial 
information provided by the Developer to the City prior to the execution of this Agreement. 

 
 E. Governmental or Corporate Consents.  No consent or approval is required to be obtained 
from, and no action need be taken by, or document filed with, any governmental body or corporate entity 
in connection with the execution, delivery and performance by the Developer of this Agreement, other 
than Permitted Subsequent Approvals. 
   
 F. No Default.  No default or Event of Default has occurred and is continuing, and no event 
has occurred and is continuing which with the lapse of time or the giving of notice, or both, would 
constitute a default or an event of default in any material respect on the part of the Developer under this 
Agreement, or any other material agreement or material instrument to which the Developer is a party or 
by which the Developer is or may be bound. 
 
 G. Approvals.  Except for Permitted Subsequent Approvals and as otherwise required by this 
Agreement, the Developer has received and is in good standing with respect to all certificates, licenses, 
inspections, franchises, consents, immunities, permits, authorizations and approvals, governmental or 
otherwise, necessary to conduct and to continue to conduct its business as heretofore conducted by it and 
to own or lease and operate its properties as now owned or leased by it.  Except for Permitted Subsequent 
Approvals, the Developer has obtained all certificates, licenses, inspections, franchises, consents, 
immunities, permits, authorizations and approvals, governmental or otherwise, necessary to acquire, 
construct, equip, operate and maintain the Project.  The Developer reasonably believes that all such 
certificates, licenses, consents, permits, authorizations or approvals which have not yet been obtained will 
be obtained in due course.  
  
 H. Construction Permits.  Except for Permitted Subsequent Approvals, all governmental 
permits and licenses required by applicable law to construct, occupy and operate the Project have been 
issued and are in full force and effect or, if the present stage of development does not allow such issuance, 
the Developer reasonably believes, after due inquiry of the appropriate governmental officials, that such 
permits and licenses will be issued in a timely manner in order to permit the Project to be constructed. 
  
 I. Compliance with Laws.  The Developer is in compliance with all valid laws, ordinances, 
orders, decrees, decisions, rules, regulations and requirements of every duly constituted governmental 
authority, commission and court applicable to any of its affairs, business, operations as contemplated by 
this Agreement. 
 
 J. Other Disclosures.  The information furnished to the City by the Developer in connection 
with the matters covered in this Agreement are true and correct and do not contain any untrue statement 
of any material fact and do not omit to state any material fact required to be stated therein or necessary to 
make any statement made therein, in the light of the circumstances under which it was made, not 
misleading. 
 
 Section 2.03. Acquisition of Project Site. 
 

A. Acquisition of Project Site by Developer.  The Developer shall purchase the Project Site 
from the City for a purchase price of $100,000.  The City will convey title to Developer by a special 
warranty deed at closing.  The Project Site shall be subject to the terms, conditions and covenants 
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contained in this Agreement and in the Project Plan immediately upon acquisition and prior to any 
encumbrances placed thereon. 

 
B. Conditions Precedent for the Sale of Project Site to Developer.  Upon the delivery to the 

City of each of following to the reasonable satisfaction of City, City shall sell the Project Site to the 
Developer: 

 
1. This Agreement has been created and has become effective pursuant to Section 

2.04 hereof and a memorandum of this Agreement has been recorded as provided in accordance 
with Section 11.15 hereof; 

2. Zoning, platting, construction permit and all other permits required by City code 
for commencement of construction of Phase I; 

3. Policies or certificate(s) of insurance evidencing that the Developer has procured 
all insurance required by this Agreement as set forth in Section 9.02 hereof; 

4. Evidence that the Developer’s general contractor for construction of Phase I is a 
registered contractor in good standing under the laws of the state of Kansas and the laws of the 
state of its domicile; 

5. Performance, labor and material payment bonds as required by the City’s Charter 
Ordinance No. 203, dated September 19, 2006, for the Public Infrastructure Improvements and 
West Bank Improvements; 

6. Executed copies of guaranteed maximum price construction contracts between 
the Developer and its general contractor for Phase I; 

7. Evidence reasonably satisfactory to the City that the Developer has adequate 
financing to fully develop Phase I; 

8. A critical path schedule and development budget for development and 
construction of Phase I, Public Infrastructure Improvements and the West River Bank 
Improvements as agreed upon by the City and the Developer; 

9. STAR Bond Plan Amendment approved by the Governing Body of the City; and 
10. Secretary of Commerce approval of the West River Bank Improvements as 

STAR Eligible Costs to be funded by STAR Revenues. 
 

City, as owner of the Project Site, agrees to timely sign and file any applications or other 
documentation required to satisfy any of the foregoing conditions, which shall include, but not be limited 
to, zoning applications, plat documentation, and permit applications.   
 
 Section 2.04. Conditions to the Effective Date of this Agreement.  Contemporaneously with 
the execution of this Agreement, and as a precondition to the effectiveness of this Agreement, the 
Developer shall submit the following documents to the City: 

 
A. A copy of the Developer’s Articles of Organization, certified by the Secretary of State of 

the State of Kansas; and 
 

 B. A certified copy of the Operating Agreement of the Developer; 
 
 C. A list of each member of the Developer and their percentage ownership; and 
 
 D. A legal opinion from counsel to the Developer in form and substance acceptable to the 
City covering:  (i) the due organization of the Developer and the power and authority of the Developer to 
execute this Agreement, and (ii) the enforceability of this Agreement against the Developer; and 
 
 E. A title commitment for the Project Site. 
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ARTICLE III 
 

DEVELOPMENT OF THE PROJECT 

Section 3.01. Scope of the Project.   

A. Project Plan.  As more fully described therein, the Project Plan contemplates the first 
phase of development in the Project (collectively, “Phase I”), which will consist of an approximately 
154-unit apartment complex, related parking and an approximately 4,000 square feet boathouse facility, a 
boat and bike rental facility of approximately 2,200 square feet and approximately 2,200 square feet of 
meeting space which will be made available to Wichita Festivals, Inc., Wichita Rowing Club, Wichita 
State University Rowing, other groups and/or tenants of the apartment complex, plus  certain street 
improvements and signalization as described on Exhibit C (the “Public Infrastructure Improvements”) 
plus the West River Bank Improvements.  A site plan generally depicting the improvements to be 
constructed as the Project is attached hereto as Exhibit B (the “Site Plan”). 

B. Development of Phase I.  The Parties hereby agree to construct Phase I in a manner 
generally consistent with the Project Plan, and in accordance with the Site Plan, subject to the provisions 
of this Agreement. 

C. Phase I Development Responsibilities.  The responsibilities of the Parties in regard to 
Phase I shall be as follows: 

1. Responsibilities of the City.  The City shall select the designer for the West River Bank 
Improvements and the City estimates that the preliminary design work for the West River Bank 
Improvements will be completed by November 1, 2013.  The City shall require that the fee charged by the 
designer is competitive and reasonable based on the marketplace.   

When requested by the Developer, the City will provide development assistance to the Developer 
by facilitating and expediting the issuance of building permits and compliance with other City controlled 
requirements relating to the construction and completion of the Project. 

The City will provide reasonable access to the Developer for staging and work areas on Delano 
Park and the real property owned by the City across McLean to the West upon execution and delivery of a 
satisfactory indemnity agreement from the Developer to the City related to the use of such property.  
Developer agrees to return such staging and work areas to their prior condition upon completion of Phase 
I. 

2. Responsibilities of the Developer.  The Developer shall cause the balance of Phase I 
design and development to occur, including: (i) the Public Infrastructure Improvements, (ii) the 154-unit 
apartment complex, (iii) approximately 4,000 square foot boathouse facility; (iv) approximately 2,200 
square foot meeting room, and (v) approximately 2,200 square feet of boat and bike rental space. The 
Parties acknowledge that the Developer’s responsibilities hereunder may be undertaken by Affiliates of 
the Developer or third parties.  The Parties further acknowledge that the nature and size of the 
improvements constructed may deviate from those provided herein to the extent they remain reasonably 
consistent with the commercial nature of the uses contemplated under the Project Plan. 

 The Developer shall cause the Project Site, Delano Park and public right-of-way to be platted in 
accordance with the Governmental Approvals and shall be responsible for the civil engineering fees to 
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survey and plat such lots, as well as the application fee(s) for the same.  Such plat shall contain separate 
lots for the Phase I Lot, Phase II Lot and Delano Park as shown on Exhibit B.  Dedicated public access to 
and from public areas in the Phase I Lot and Phase II Lot and the Arkansas River will be the subject of a 
plat restriction, recorded easement, or both as agreed to by the City and the Developer.  The access across 
the Phase I and Phase II Lots may be reasonably restricted as to location and hours.   

D. Phase I Development Schedule.  The Parties hereby agree that the construction of Phase I 
shall be undertaken in accordance with the following schedule: 

1. Construction of the Public Infrastructure Improvements and West River Bank 
Improvements by Developer shall commence no later than 60 days after the Conditions Precedent are 
satisfied and the Developer shall diligently complete construction thereof after construction commences, 
subject to circumstances as set forth in Section 10.07.   

2. Construction of the balance of Phase I shall commence by Developer within 180 days of 
completion of (i) construction of the retaining walls along the property lines of the Phase I Lot, (ii) site 
work, including soil removal is substantially completed, and (iii) completion of utility relocation and/or 
installation shall be completed, subject to circumstances as set forth in Section 10.07. 

3. Developer agrees to complete Phase I, the West River Bank Improvements and the Public 
Infrastructure Improvements within 24 months of commencement, subject to circumstances as set forth in 
Section 10.07. 

4. Upon commencement of construction of Phase I and continuing until the Certificate of 
Full Completion for Phase I is filed and accepted by the City, Developer will provide the City 
Representative monthly written reports on the status of construction and completion of the West River 
Bank Improvements, the Public Infrastructure Improvements and the Phase I Project. 

E. Phase II Development.  The Developer shall develop Phase II as market conditions allow. 

F. City’s Option to Purchase Phase II Lot.   

1. If no Vertical Development has occurred on the Phase II Lot within fifteen (15) years 
after satisfaction of the Conditions Precedent, City may purchase the Phase II Lot for the Phase II Lot 
Purchase Price and with no encumbrances or mortgages in place on such Phase II Lot, except for such 
encumbrances which are reasonable and proper for the purposes of a multi-phased lot development, 
including but not limited to all reasonable easements and restrictive covenants.  The City agrees that any 
easements and restrictive covenants recorded against the Phase II Lot as of the date of the Developer’s 
purchase of such lot, as well as the access easements referred to in Section 3.01(C)(2), shall be deemed to 
be reasonable and proper  The 15-year period may be extended by the City for two additional 5-year 
periods if the Developer provides information satisfactory to the City that economic conditions prohibit 
the economically sustainable development of Phase II. 

2. City’s Option to Purchase shall be evidenced by an option to purchase executed between 
the City and Developer at the closing of the Project Site, which shall be recorded simultaneously with the 
closing of the sale of the Project Site against the Phase II Lot.  No less than 60 days prior to the expiration 
of the 15-year period, as may be extended as set in in paragraph 1 above, the City shall provide written 
notice to Developer of the City’ exercise of the Option to Purchase, in which case closing on the purchase 
of the Phase II Lot shall occur within 30 days after the expiration of the 15-year period and any 
extensions. 
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3. City shall release its Option to Purchase attached to the Phase II Lot upon Vertical 
Development of Phase II. 

G. Standards for Improvements.  Any improvements made under the Project Plan completed 
by the Developer shall be in conformance with approved plans for such improvements, City building 
codes, City ordinances and all other applicable rules and regulations.  Before commencement of 
construction or development of any buildings, structures or other work or improvement, the Developer, as 
applicable, shall obtain any and all permits which may be required by the City and any other 
governmental agency having jurisdiction as to such construction, development or work. 

H. Public Infrastructure Improvements.  All Public Infrastructure Improvements shall be 
constructed by Developer subject to City’s standard review and permitting procedures and pursuant to the 
provisions of Exhibit H attached hereto and incorporated herein.  All contracts and subcontracts for the 
construction of the Public Infrastructure Improvements shall be competitively bid by Developer and the 
City shall have access to all such bidding documentation.  The Developer shall provide to the City the 
statutory bonds and performance bonds required by the City for the Public Infrastructure Improvements.  
All plans and specifications for the Public Infrastructure Improvements shall be approved by the City 
Engineer.   

I. West River Bank Improvements.  All West Bank River Improvements shall be 
constructed by Developer subject to City’s standard review and permitting procedures and pursuant to the 
provisions of Exhibit H attached hereto and incorporated herein.  All contracts and subcontracts for the 
construction of the West Bank River Improvements shall be competitively bid by Developer and the City 
shall have access to all such bidding documentation.  The Developer shall provide to the City the statutory 
bonds and performance bonds required by the City for the West Bank River Improvements.  All plans and 
specifications for the West Bank River Improvements shall be approved by the City Engineer.  The City, 
the Developer and the Secretary must agree on a mutually satisfactory budget for the West Bank 
Improvements, which is currently estimated at $2,500,000. 

 Section 3.02. Project Budget.  The Project shall be constructed substantially in accordance 
with the Project Budget attached as Exhibit D hereto.  Developer shall have the right to transfer costs 
between and among the line items within the Project Budget, provided that (1) the figure for total TIF 
Eligible Costs does not change and (2) the City Representative approves in writing all such changes and 
transfers greater than 10% for any line item within the Project Budget. 
 
 Section 3.03. Project Zoning, Planning, Platting and Construction. 
 

A.  Conformance with Project Plan.  The Project shall be developed, and the Project 
constructed, in accordance with this Agreement and the Project Plan submitted by the Developer and 
approved by the City.  No “substantial changes,” as defined in the TIF Act, shall be made to the Project, 
except as may be mutually agreed upon, in writing, between the Developer and the City, it being the 
intent of the Parties that the layout and size of particular buildings, parking facilities and private drives 
will likely change through the planning, zoning and marketing process.  Any “substantial changes” shall 
be made only in accordance with the TIF Act. 
 

B. Zoning, Planning and Platting.  The City agrees to consider and act on any zoning, planning 
and platting applications by the Developer in due course and good faith.  City and Developer both 
acknowledge that planning and platting are subject to change and City agrees to review any and all 
changes to planning and/or platting in due course. 
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C. Phase I and Phase II Design.  Developer shall select the designer for all aspects of the Phase I 
and Phase II Project and site preparation, soil removal, if necessary and the Public Infrastructure 
Improvements, which design concept shall be acceptable to the City in its reasonable discretion.  City has 
approved the design concept of Phase I and Phase II which was included in Developer’s RFP submittal, 
which design concept is attached hereto as Exhibit J. 

 
D. Construction Plans.  The Developer and the City, as to their respective portions of the Project, 

shall submit Construction Plans for the Project for review and approval pursuant to the Wichita/Sedgwick 
Unified Building and Trade Code.  Construction Plans may be submitted in phases or stages.  The 
Construction Plans shall be in sufficient completeness and detail to show that construction will be in 
conformance with the Project Plan and this Agreement.  The Developer agrees that all construction, 
improvement, equipping, and installation work on the Project shall be done in accordance with the 
Construction Plans, the Site Plan, the Project Plan, and this Agreement. 

 
E. Construction Permits and Approvals.  Before commencement of construction or development 

of any buildings, structures or other work or improvements, the Developer shall, at its own expense, 
secure or cause to be secured any and all permits and approvals which may be required by the City and 
any other governmental agency having jurisdiction as to such construction, development or work.  Such 
permits and approvals may be obtained by Developer in phases corresponding to particular stages of 
construction.  The City shall cooperate with and provide all usual assistance to the Developer, as to their 
respective portions of the Project, in securing these permits and approvals, and shall diligently process, 
review and consider all such permits and approvals as may be required by law; except provided that the 
City shall not be required to issue any such permits or approval for any portion of the Project not in 
conformance with the Project Plan or this Agreement. 

 
F. Development Schedule.  The Developer shall commence construction of the Project in good 

and workmanlike manner in accordance with the terms of this Agreement.  The Developer shall cause 
their respective portions of the Project to be completed with due diligence. Upon reasonable advance 
notice, the Developer shall meet with the City to review and discuss the design and construction of their 
respective portions of the Project in order to enable the City to monitor the status of construction and to 
determine that their respective portions of the Project is being performed and completed in accordance 
with this Agreement. 

 
G. Continuation and Completion.  Subject to Excusable Delays, once the Developer has 

commenced construction of the Project, the Developer shall not permit cessation of work on the Project 
for a period in excess of 45 consecutive days or 90 days in the aggregate without prior written consent of 
the City. 
 

H. No Waiver.  Nothing in this Agreement shall constitute a waiver of the City’s right to 
consider and approve or deny Governmental Approvals pursuant to the City’s regulatory authority as 
provided by City’s Unified Building Code and applicable state law.  The Developer acknowledges that 
satisfaction of certain conditions contained in this Agreement require the reasonable exercise of the City's 
discretionary zoning authority by the City's Metropolitan Area Planning Commission and Governing 
Body in accordance with City’s Zoning Ordinance and Unified Building Code and applicable state law. 
 

Section 3.04. Rights of Access.  Representatives of the City shall have the right of access to 
the Project, without charges or fees, at normal construction hours during the period of construction, for 
the purpose of ensuring compliance with this Agreement, including, but not limited to, the inspection of 
the work being performed in constructing, renovating, improving, equipping, repairing and installing the 
Project, so long as they comply with all safety rules.  Except in case of emergency, prior to any such 
access, such representatives of the City will check in with the on-site manager.  Such representatives of 
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the City shall carry proper identification, shall insure their own safety, assuming the risk of injury, and 
shall not interfere with the construction activity. 

 
Section 3.05. Certificate of Full Completion. Promptly after completion of the Project in 

accordance with the provisions of this Agreement, the Developer shall submit a Certificate of Full 
Completion to the City.  Full Completion shall mean that the Developer or its successor or assigns shall 
have been granted a Certificate of Occupancy by the City Building Official and shall have completed all 
work as required by the Project Plan with respect to the applicable phase of the Project.  The Certificate of 
Full Completion shall be in substantially the form attached as Exhibit G.  The City shall, within ten (10) 
days following delivery of the Certificate of Full Completion, carry out such inspections as it deems 
necessary to verify to its reasonable satisfaction the accuracy of the certifications contained in the 
Certificate of Full Completion.  The City’s execution of the Certificate of Full Completion shall constitute 
evidence of the satisfaction of the Developer’s agreements and covenants to construct the applicable 
phase of the Project to which the Certificate of Full Completion relates. 

 
Section 3.06. Dedication of Right-of Way and Easements.  Developer agrees to dedicate to 

the City without any charge or cost all necessary right-of-way and easements within or adjacent to the 
Project Site for the construction of the Public Infrastructure Improvements and West River Bank 
Improvements. 

 
 

ARTICLE IV 

PROJECT FINANCING 

 Section 4.01. Sources of Funding.  The Parties contemplate that Phase I may be financed by 
the following sources of funds, subject to the terms of this Agreement: (i) costs incurred and financed by 
the Developer with private debt and equity, (ii) TIF Bond proceeds in the amount of $2,500,000, and (iii) 
STAR Revenues or other available City funds in anticipation of STAR Revenues that provide net 
proceeds in an amount necessary to fund the West Bank Improvements. 

Developer represents and warrants to the City that it has the financial capacity to obtain the 
necessary private financing for the Project. 

 
 Section 4.02. Phase I Budget.  A budget of the projected costs of Phase I is attached hereto as 
Exhibit D (the “Project Budget”); provided, however, that the Project Budget does not include an 
amount for the West Bank Improvements, as the parties acknowledge and agree that such amount cannot 
be determined until there is an agreed-upon design for such improvements. 

 Section 4.03. STAR Revenues.  The Parties acknowledge that the City will request that the 
Secretary approve the use of STAR Revenues in the estimated amount of $2,500,000 to fund the West 
River Bank Improvements (the “STAR Revenues”).  The City is currently pursuing, and shall continue 
to diligently pursue, all necessary approvals for the Governing Body to approve an amendment of the 
STAR Bond Plan.  If the approval by the Secretary is not obtained within a reasonable period, then the 
City and Developer shall negotiate in good faith to amend this Agreement.  If the Parties cannot agree on 
a satisfactory amendment of this Agreement within 120 days after receipt of the Secretary letter not 
approving such amendment, then this Agreement shall terminate and the Parties shall execute a 
satisfactory termination of this Agreement and release the recorded version of this Agreement. 

Each disbursement of the STAR Revenues to fund West River Bank Improvements must be 
approved in writing by the City Representative. 
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 Section 4.04. TIF Bonds.  The City agrees to issue TIF Bonds, subject to the provisions and 
restrictions of the TIF Act,  in a principal amount to provide net proceeds of not to exceed $2,500,000 for 
payment of Public Infrastructure Improvements and Preliminary Expenditures that are eligible 
“redevelopment project costs” as said term is defined in the TIF Act.  Prior to the issuance of the TIF 
Bonds, the Developer shall deliver to the City (1) the executed Developer Guaranty, (2) an opinion of 
counsel to the Developer that the Developer Guaranty has been validly authorized, duly executed and is 
enforceable against the Developer and (3) a resolution of the members of Developer approving the 
Developer Guaranty. 

 Until the Conditions Precedent have been satisfied, the City and the Developer shall each be 
responsible for payment of their respective Preliminary Expenditures. 

Section 4.05. Industrial Revenue Bonds.  The City agrees to issue a letter of intent to 
Developer for the issuance of industrial revenue bonds  (“IRBs”) for purposes of obtaining a sales tax 
exemption on construction materials for Phase I, such letter of intent to be subject to the standard policies 
and procedures of the City, plus the following additional requirements:  (1) IRBs must be purchased 
either by Developer or its lender in a direct placement; and (2) no property tax exemption will be 
requested for property financed with the IRBs. 
 
 Section 4.06. Developer Guaranty.  The Developer agrees to execute and deliver and to cause 
the Guarantors to execute and deliver to the City, the Developer Guaranty in substantially the form 
attached hereto as Exhibit I. 
 
 

ARTICLE V 

STAR REVENUES AND TIF BONDS 

 Section 5.01. Compliance with the STAR Bond Act and TIF Act.  The Parties hereby agree 
that they will comply with the STAR Bond Act and the TIF Act. 

 Section 5.02. Certification of Expenditures.  Prior to the disbursement of any STAR 
Revenues or TIF Bond Proceeds, the Developer shall certify any STAR Eligible Costs or TIF Eligible 
Costs for which it intends to utilize STAR Revenues or TIF Bond proceeds in accordance with the 
following: 

1. The Developer shall submit to the City a Certification of Expenditures in the form 
attached hereto as Exhibit E setting forth the amount for which payment is sought and an itemized 
listing of the related STAR Eligible Costs or TIF Eligible Costs. 

2. Each Certification of Expenditures shall be accompanied by such bills, contracts, 
invoices, and other evidence as the City shall reasonably require to document appropriate payment. 

Section 5.03. Payment of Expenditures.  The City shall have twenty (20) calendar days after 
receipt of any Certification of Expenditures to review and respond by written notice to the Developer.  If 
the submitted documentation demonstrates that: (1) the Certification of Expenditures shows payment or 
pending payment by the Developer of the STAR Eligible Costs or TIF Eligible Costs; (2) the expense was 
incurred or will immediately be incurred upon the disbursement of the funds; (3) the aggregate amount of 
STAR Eligible Costs or TIF Eligible Costs theretofore paid or encumbered pursuant to this Agreement is 
less than the amounts set forth in this Agreement for reimbursement and if added to the amount of the 
Certification of Expenditures, would not exceed such amounts; (4) a detailed description of the STAR 
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Eligible Costs or TIF Eligible Costs, which is tied to the line item(s) in the Project Budget; (5) 
the Developer is not in material default under this Agreement; and (6) there is no fraud on the part of the 
Developer, then the City shall approve the Certification of Expenditures and promptly reimburse the 
Developer for the STAR Eligible Costs  or TIF Eligible Costs pursuant to the terms of this Agreement.  If 
the City reasonably disapproves of the Certification of Expenditures, the City shall notify the Developer 
in writing of the reason for such disapproval within such twenty (20) day period.   

 
ARTICLE VI 

 
USE OF THE DISTRICT 

 
 Section 6.01. Land Use Restrictions.  At all times while this Agreement is in effect the types 
of land uses and retailers set forth in Exhibit F hereto are prohibited within the Project Site, unless 
approved in writing by the City prior to the execution of a letter of intent, lease or prior to the sale of land.  
In addition, the City agrees that Delano Park shall not be used for anything other than a park without the 
Developer’s written consent.  The Parties agree to file such restrictions of record upon request of the Party 
benefitted by such restriction. 
 
 Section 6.02. Operation of Project.  The Project shall comply with all applicable building and 
zoning, health, environmental and safety codes and laws and all other applicable laws, rules and 
regulations.  The Developer shall, at its own expense, secure or cause to be secured any and all permits 
which may be required by the City and any other governmental agency having jurisdiction for the 
construction and operation of the Project, including but not limited to obtaining all necessary rental 
licenses and paying any necessary fees to obtain required permits and licenses. 
 
 Section 6.03. Sales Tax Information.   
 
 A. The Developer shall provide the City Representative written notice of all current 
commercial tenants located on property owned by the Developer within the Project Site within 10 days of 
the opening or closing for business of any business within the Project on property owned by the 
Developer within the Project Site, and at all other times upon the written request of the City 
Representative.  
 
 B. The Developer agrees to make commercially reasonable efforts to cause all assignees, 
purchasers, commercial tenants, commercial subtenants or any other entity acquiring property or 
commercial occupancy rights in the Project Area to be obligated by written contract (lease agreement or 
other enforceable document) to provide to the City Representative simultaneously with submission to the 
Kansas Department of Revenue the monthly sales tax returns for their facilities in the Project Area.  The 
Developer hereby agrees that each such lease agreement shall provide that the City is an intended third 
party beneficiary of such provisions and has a separate and independent right to enforce such provisions 
directly against such tenant or purchaser.   
 
 C. To the extent it may legally do so, information obtained pursuant to this Section shall be 
kept confidential by the City in accordance with K.S.A. 79-3657. 
 
 Section 6.04. Taxes, Assessments, Encumbrances and Liens.   
 
 A. So long as the Developer owns real property within the Project Area, the Developer shall 
pay when due all real estate taxes and assessments related to such property.  Nothing herein shall be 
deemed to prohibit the Developer from contesting the validity or amounts of any tax or assessment, 
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encumbrance or lien, nor to limit the remedies available to the Developer in respect thereto.  The 
Developer shall promptly notify the City in writing of its protest of real estate taxes or valuation of 
property within the Project Area. 
 
 B. Subject to Section 6.05, Developer agrees that no mechanics’ or other liens shall be 
established or remain against the Public Infrastructure Improvements or the West River Bank 
Improvements, or the funds in connection with any of the Public Infrastructure Improvements or the West 
River Bank Improvements, for labor or materials furnished in connection with any acquisition, 
construction, additions, modifications, improvements, repairs, renewals or replacements so made.  
However, the Developer shall not be in default if mechanics’ or other liens are filed or established and the 
Developer contests in good faith said mechanics’ liens and in such event may permit the items so 
contested to remain undischarged and unsatisfied during the period of such contest and any appeal 
therefrom.  The Developer hereby agrees and covenants to indemnify and hold harmless the City in the 
event any liens are filed against the Public Infrastructure Improvements or the West River Bank 
Improvements as a result of acts of the Developer, its agents or independent contractors. 
 
 Section 6.05. Financing During Construction; Rights of Holders. 
 
 A. No Encumbrances Except Mortgages during Construction.  Notwithstanding any other 
provision of this Agreement, mortgages are permitted for the acquisition, construction, renovation, 
improvement, equipping, repair and installation of the Project and to secure permanent financing 
thereafter.  However, nothing contained in this paragraph is intended to permit or require the 
subordination of general property taxes, special assessments or any other statutorily authorized 
governmental lien to be subordinate in the priority of payment to such mortgages.   
  
 B. Holder Not Obligated to Construct Improvements.  The holder of any mortgage 
authorized by this Agreement shall not be obligated by the provisions of this Agreement to construct or 
complete the Project or to guarantee such construction or completion; nor shall any covenant or any other 
provision in the deed for the District be construed so to obligate such holder.  Nothing in this Agreement 
shall be deemed to construe, permit or authorize any such holder to devote the District to any uses or to 
construct any improvements thereon, other than those uses or improvements provided for or authorized by 
this Agreement. 
 
 C. Notice of Default to Mortgage Holders; Right to Cure.  With respect to any mortgage 
granted by Developer as provided herein, whenever the City shall deliver any notice or demand to 
Developer with respect to any breach or default by the Developer in completion of construction of the 
Project, the City shall at the same time deliver to each holder of record of any mortgage authorized by this 
Agreement a copy of such notice or demand, but only if City has been requested to do so in writing by 
Developer.  Each such holder shall (insofar as the rights of the City are concerned) have the right, at its 
option, within sixty (60) days after the receipt of the notice, to cure or remedy or commence to cure or 
remedy any such default and to add the cost thereof to the mortgage debt and the lien of its mortgage. 
Nothing contained in this Agreement shall be deemed to permit or authorize such holder to undertake or 
continue the construction or completion of the Project (beyond the extent necessary to conserve or protect 
the Project or construction already made) without first having expressly assumed the Developer’s 
obligations to the City by written agreement satisfactory to and with the City.  The holder, in that event, 
must agree to complete, in the manner provided in this Agreement, that portion of the Project to which the 
lien or title of such holder relate, and submit evidence satisfactory to the City that it has the qualifications 
and financial responsibility necessary to perform such obligations.   
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 D. The restrictions on Developer financing in this Section are intended to and shall apply 
only to financing during the construction period for the improvements and any financing obtained in 
connection therewith.   
 
 Section 6.06. Covenant for Non-Discrimination. The Developer covenants by and for itself 
and any successors in interest that there shall be no discrimination against or segregation of any person or 
group of persons on account of race, color, creed, religion, sex, marital status, age, disability, national 
origin or ancestry in the construction, sale, lease, sublease, transfer, use, occupancy, tenure or enjoyment 
of the Project, nor shall the Developer itself or any person claiming under or through it establish or permit 
any such practice or practices of discrimination or segregation with reference to the selection, location, 
number, use or occupancy of tenants, lessees, subtenants, sublessees or vendees of the Project.  
 
 The covenant established in this Section shall, without regard to technical classification and 
designation, be binding for the benefit and in favor of the City, its successors and assigns and any 
successor in interest to the Project or any part thereof.  The covenants contained in this Section shall 
remain for so long as this Agreement is in effect. 
 
 

ARTICLE VII 
 

MAINTENANCE OF THE PROJECT 
 

Section 7.01. Maintenance of the Public Infrastructure Improvements.  Developer agrees 
to provide at its cost and expense for maintenance of those portions of the Public Infrastructure 
Improvements located on the Phase I Lot and Phase II Lot in a first class condition and appearance. 

The City agrees to provide at its cost and expense for maintenance of those portions of the Public 
Infrastructure Improvements not located on the Phase I Lot and Phase II Lot and located in the public 
right of way adjacent thereto, such as street and traffic signalization, in the manner for similar 
improvements in other areas of the City. 

 
City acknowledges that Developer intends to drill and install one or more wells for irrigation of 

the landscaping included on the Phase I Lot and the Phase II Lot, the West River Bank Improvements and 
Delano Park.  City further acknowledges that, due to the requirements and restrictions of the Kansas 
Water Appropriations Act, the well(s) to be used for irrigation of the West River Bank Improvements and 
Delano Park will need to be located on City-owned property.  City agrees to support Developer’s 
application for the well(s) to be installed on the Phase I Lot and/or Phase II Lot and agrees to file all such 
applications for the well(s) to be installed within Delano Park and/or the West River Bank.   

 
Section 7.02. Maintenance of the West River Bank Improvements.   

The City agrees to provide at its cost and expense for maintenance of the hardscape portion of the 
West River Bank Improvements, and hardscape improvements in Delano Park in the manner for similar 
improvements in other areas of the City. 

 
The Developer agrees at its cost and expense to pay the costs of irrigation, maintenance and 

replacement of all landscaping in the public right of way and for non-hardscape improvement for the 
West River Bank Improvements, at a quality level equal to the surrounding property.   
 
 Section 7.03. Maintenance of Delano Park.  Developer agrees to provide for irrigation, 
maintenance and replacement of all landscaping and non-hardscape improvements located in Delano 
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Park; provided that City shall reimburse Developer for such costs, subject to the following conditions:  (1) 
Developer shall provide City with an annual estimate of such costs prior to March 1 of each year; (2) City 
shall include within its adopted budget an amount for such expenses; and (3) the City’s obligation for 
such expenses shall be subject to the cash-basis and budget laws of the state of Kansas.  The Developer 
and City shall each have an option to eliminate this provision on March 1 occurring three years after 
completion of the Phase I Project and every 3 years thereafter; provided written notice is given to the 
other party 6 months in advance of the appropriate March 1.  
 

Section 7.04. Termination of the Project Plan.  The City shall not terminate the Project Plan 
prior to the expiration of its twenty year term, except as provided by law, or as requested by the 
Developer after the TIF Bonds have been paid in full.  Upon payment in full of the TIF Bonds, this 
Agreement shall automatically terminate and be of no further force and effect; provided, however, the 
City’s Option to Purchase the Phase II Lot and the maintenance provisions contained in this Article VII 
shall not be affected by the termination of this Agreement and shall remain in full force and effect. 

 
 

ARTICLE VIII 
 

ASSIGNMENT; TRANSFER 
 

 Section 8.01. Transfer of Obligations. 
 
 A. The rights, duties and obligations hereunder of the Developer may be assigned, in whole 
or in part, to another entity or individual without the prior approval of the City Representative, City 
Governing Body, or any other entity or individual; provided, however, that in the event Developer assigns 
any of its obligations originating from this Agreement, such assignment shall not release Developer from 
those obligations unless such entity or individual assumes such obligations and the Governing Body 
consents to such assignment and assumption.  Developer may not assign its right to reimbursement from 
State Sales Tax Revenues or TIF Bonds without prior approval by the Governing Body, which shall not 
be unreasonably withheld, conditioned, or delayed.   
 

B. The Parties contemplate that the portions of the District may be owned by or transferred 
to third parties and no purchaser or tenant of any part of the District shall be bound by any obligation of 
the Developer solely by virtue of being a purchaser or tenant whose interest arose from the Developer; 
provided, however, that no transferee or owner of property within the District except the Developer shall 
be entitled to any rights whatsoever or claim upon the State Sales Tax Revenues or TIF Bonds as set forth 
herein, except as specifically authorized in writing by the Developer. 
 
 C. The foregoing restrictions on assignment, transfer and conveyance shall not apply to (a) 
any security interest granted to secure indebtedness to any construction or permanent lender, or (b) the 
sale, rental and leasing of portions of the District for the uses permitted under the terms of this Agreement 
or (c) the assignment, transfer or conveyance by a Party to its Affiliate. 
 
 Section 8.02. Corporate Reorganization.  Nothing herein shall prohibit (or require City 
approval to allow) the Developer from forming additional development or ownership entities to replace or 
joint venture with the Developer for the purpose of business and/or income tax planning; provided that 
such entity is an Affiliate of Developer as defined by this Agreement. 
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ARTICLE IX 

 
GENERAL COVENANTS 

 
 Section 9.01. Indemnification of City.   
 
 A. Developer agrees to indemnify and hold the City, its employees, agents and independent 
contractors and consultants (collectively, the “City Indemnified Parties”) harmless from and against any 
and all suits, claims, costs of defense, damages, injuries, liabilities, judgments, costs and/or expenses, 
including court costs and reasonable attorneys’ fees, resulting from, arising out of, or in any way 
connected with: 
 

 1.   the Developer’s actions and undertaking in implementation of the Project Plan or 
this Agreement;  
 
 2.   the negligence or willful misconduct of Developer, its employees, agents or 
independent contractors and consultants in connection with the management, design, 
development, redevelopment and construction of the Project; and 
 
 3. any delay or expense resulting from any litigation filed against the Developer by 
any member or shareholder of the Developer, any prospective investor, prospective partner or 
joint venture partner, lender, co-proposer, architect, contractor, consultant or other vendor. 
 
 

This section shall not apply to willful misconduct or negligence of the City or its officers, employees or 
agents.  This section includes, but is not limited to, any repair, cleanup, remediation, detoxification, or 
preparation and implementation of any removal, remediation, response, closure or other plan (regardless 
of whether undertaken due to governmental action) concerning any hazardous substance or hazardous 
wastes including petroleum and its fractions as defined in (i) the Comprehensive Environmental 
Response, Compensation and Liability Act (“CERCLA”; 42 U.S.C. Section 9601, et seq.), (ii) the 
Resource Conservation and Recovery Act (“RCRA”; 42 U.S.C. Section 6901 et seq.) and (iii) Article 34, 
Chapter 65, K.S.A. and all amendments thereto, at any place where Developer owns or has control of real 
property pursuant to any of Developer’s activities under this Agreement.  The foregoing indemnity is 
intended to operate as an agreement pursuant to Section 107 (e) of CERCLA to assure, protect, hold 
harmless and indemnify City from liability. 
 
 B. In the event any suit, action, investigation, claim or proceeding (collectively, an 
“Action”) is begun or made as a result of which the Developer, City, and/or Developer may become 
obligated to one or more of the City Indemnified Parties or Developer Indemnified Parties hereunder, any 
one of the City Indemnified Parties or Developer Indemnified Parties shall give prompt notice to the 
Developer, Developer or City, as applicable, of the occurrence of such event.   
 
 C. The rights to indemnification set forth in this Agreement shall survive the termination of 
this Agreement. 
 
 Section 9.02. Insurance.  
 
 A. As used in this Section, “Replacement Value” means an amount sufficient to prevent the 
application of any co-insurance contribution on any loss but in no event less than 100% of the actual 
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replacement cost of Phase I, including additional administrative or managerial costs that may be incurred 
to effect the repairs or reconstruction, but excluding costs of excavation, foundation and footings. 
 
 B. The Developer shall comply with the insurance requirements set forth in this Section 
unless the Developer requests approval of substitute insurance requirements, based on insurance required 
by one or more lenders to Developer, and the City approves such request in writing.  The Developer shall 
keep the Project continuously insured against such risks and in such amounts, with such deductible 
provisions as are customary in connection with the operation of facilities of the type and size comparable 
to the Project.  The Developer, at the Developer’s sole expense, shall carry and maintain or cause to be 
carried and maintained, and pay or cause to be paid in a timely manner the premiums for at least the 
following insurance with respect to the Project (unless the requirement therefore shall be waived by the 
City in writing): 
 

 1. Builder’s completed value risk insurance and, on and after the completion date of 
the Project, property insurance, in each case (a) providing coverage during the construction of the 
Project for financial losses of the Developer relating to continuing expenses, caused by property 
damage during the construction of the Project, (b) providing coverage (including increased costs 
from changes in building laws, demolition costs and replacement cost coverage) for those risks 
which is equal or broader than that currently covered by an all–risk policy covering all 
improvements, fixtures and equipment in the Project, (c) containing an agreed amount 
endorsement with a waiver of all co-insurance provisions, (d) providing for no deductible in 
excess of $500,000 (as increased each year by the increase in the CPI, if any, for the preceding 
calendar year) for all such insurance coverage, and (e) covering, without limitation, loss, 
including, but not limited to, the following: 
 

   (a) fire, 
   (b) extended coverage perils, 
   (c) vandalism and malicious mischief, 
   (d) water damage, 
   (e) debris removal, 
   (f) collapse, and 
   (g) comprehensive boiler and machinery insurance, 

 
in each case on a replacement cost basis in an amount equal to the Project’s Replacement Value; 
and  

 
  2. Commercial general liability insurance providing coverage for those liabilities 

which is equal or broader than that currently covered by a CGL policy (a standard ISO CGL 
form), including at least the following hazards: (a) premises and operations; (b) products and 
completed operations; (c) independent contractors; and (d) blanket contractual liability for all 
legal contracts; such insurance (x) to be on an “occurrence” form with a combined limit of not 
less than $2,000,000 in the aggregate and $1,000,000 per occurrence, and (y) with excess 
coverage of not less than Replacement Value; 

 
  3. Workers’ compensation insurance, with statutorily required coverage. 

 
Section 9.03. Non-liability of Officials, Employees and Agents of the City.  No recourse 

shall be had for the reimbursement of the Project Costs or for any claim based thereon or upon any 
representation, obligation, covenant or agreement contained in this Agreement against any past, present or 
future official, officer, employee or agent of the City, under any rule of law or equity, statute or 
constitution or by the enforcement of any assessment or penalty or otherwise, and all such liability of any 
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such officials, officers, employees or agents as such is hereby expressly waived and released as a 
condition of and consideration for the execution of this Agreement. 
 
 

ARTICLE X 

DEFAULTS AND REMEDIES 

Section 10.01. Defaults - General.  Subject to the extensions of time set forth in Section 10.07 
below (Enforced Delay), failure or delay by any Party to perform any material term or provision of this 
Agreement, after receiving written notice thereof and failing to cure as set forth in Section 10.02 below, 
and the breach of a representation and/or warranty of a Party each constitutes an “Event of Default” 
under this Agreement.  The Party claiming a default (“Claimant”) shall give written notice of default to 
the defaulting Party, specifying the nature of the default. 

Section 10.02. Default Proceedings.  The Claimant shall not institute proceedings against a 
defaulting Party, nor be entitled to damages or to pursue any of the remedies set forth in Section 10.03 if 
the defaulting Party within fourteen (14) days from receipt of the written notice of default set forth in 
Section 10.01, commences with due diligence to cure, correct or remedy such failure or delay and shall 
complete such cure, correction or remedy within thirty (30) days from the date of receipt of such notice; 
or if such cure, correction or remedy by its nature cannot be effected within such thirty (30) day period, 
such cure, correction or remedy is diligently and continuously prosecuted until completion thereof. 

Section 10.03. Remedies on Default.  Whenever any Event of Default by the City shall have 
occurred and be continuing, subject to applicable cure periods, the Developer may pursue any remedy at 
law and in equity, except as provided below, and provided the City’s sole source of payment of any 
monetary damages under this Agreement shall be expressly limited to the special revenues of the City 
described in this Agreement. 

 Whenever any Event of Default by the Developer shall have occurred and be continuing, subject 
to applicable cure periods, the City may (1) pursue any remedy at law and in equity, except as provided 
below, and/or (2) refuse to approve any further Certificates of Expenditures, make any disbursements 
until such Event of Default is cured by the Developer.  If two or more Events of Default by the Developer 
occur and continue beyond applicable cure periods, within a successive 12-month period, the City shall, 
in addition to the remedies set forth in the preceding sentence, have the option to terminate this 
Agreement and withhold any disbursements. 

Notwithstanding any other provision of this Agreement to the contrary, in no event shall the 
Developer or the City ever be liable for any punitive, special, incidental, or consequential damages in 
connection with this Agreement, or otherwise.  For the purposes of this Section, consequential damages 
shall include, but not be limited to, lost profits, lost tax revenue, or other similar losses which are not 
direct out-of-pocket costs incurred by any non-defaulting Party.   

 Notwithstanding any other provision of this Article, if Developer is in default, as defined above, 
of its obligation in this Agreement to complete construction of the Project, City may enforce said 
obligation by demanding specific performance of Developer’s obligation.        
 
 If a Party has instituted any proceeding to enforce any right or remedy under this Agreement by 
suit or otherwise, and such proceeding has been discontinued or abandoned for any reason, or has been 
determined adversely to the Party seeking to enforce the right or remedy, then and in every case the 
Parties shall, subject to any determination in such proceeding, be restored to their former positions and 
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rights hereunder, and thereafter all rights and remedies of the Parties shall continue as though no such 
proceeding had been instituted. 
 
 The exercise by a Party of any one remedy shall not preclude the exercise by it, at the same or 
different times, of any other remedies for the same default or breach.  No waiver made by a Party shall 
apply to obligations beyond those expressly waived. 
 
 Any delay by a Party in instituting or prosecuting any such actions or proceedings or otherwise 
asserting its rights under this Section shall not operate as a waiver of such rights or limit it in any way. No 
waiver in fact made by a Party of any specific default by another Party shall be considered or treated as a 
waiver of the rights with respect to any other defaults, or with respect to the particular default except to 
the extent specifically waived. 

 

Section 10.04. Legal Actions. 

1. Institution of Legal Actions.  Any legal actions related to or arising out of this Agreement 
must be instituted in the District Court of Sedgwick County, Kansas or, if federal jurisdiction exists, in 
the Federal District Court in the District of Kansas. 

 
2. Applicable Law.  The laws of the State of Kansas shall govern the interpretation and 

enforcement of this Agreement. 
 

3. Acceptance of Service of Process. 
 

a. In the event that any legal action is commenced by the Developer against 
the City, service of process on the City shall be made by personal service upon the City 
Clerk or in such other manner as may be provided by law. 
 
 b. In the event that any legal action is commenced by the City against the 
Developer, service of process on the Developer or shall be made by personal service 
upon the registered agent of the Developer and shall be valid whether made within or 
without the State of Kansas or in such other manner as may be provided by law.  In the 
event the Developer no longer has a registered agent to serve, the Secretary of State is 
hereby irrevocably appointed to accept service for the Developer. 

 
Section 10.05. Rights and Remedies Are Cumulative.  Except as otherwise expressly stated in 

this Agreement, the rights and remedies of the Parties are cumulative, and the exercise by a Party of one 
or more of such rights or remedies shall not preclude the exercise by it, at the same or different times, of 
any other rights or remedies for the same default or any other default by the other Party. 

Section 10.06. Inaction Not a Waiver of Default.  Any failures or delays by a Party in 
asserting any of its rights and remedies as to any default shall not operate as a waiver of any default or of 
any such rights or remedies, or deprive such Party of its right to institute and maintain any action or 
proceedings which it may deem necessary to protect, assert or enforce any such rights or remedies. 

Section 10.07. Enforced Delay; Extension of Times of Performance  In addition to specific 
provisions of this Agreement, performance by a Party hereunder shall not be deemed to be in default, and 
all performance and other dates specified in this Agreement shall be extended, where the Party seeking 
the extension has acted diligently and delays or defaults are due to delay or default of the other Party, war, 
insurrection, strikes, lockouts, riots, floods, earthquakes, fires, casualties, acts of God, acts of the public 
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enemy, epidemics, market conditions, quarantine restrictions, freight embargoes, lack of transportation, or 
unusually severe weather, or any other causes beyond the control or without the fault of the Party 
claiming an extension of time to perform. 

Times of performance under this Agreement may also be extended in writing by the mutual 
agreement of the City and the Developer. 

 
ARTICLE XI 

 
GENERAL PROVISIONS 

 
 Section 11.01. Mutual Assistance.  The City and the Developer agree to take such actions, 
including the execution and delivery of such documents, instruments, petitions and certifications as may 
be reasonably necessary or appropriate to carry out the terms, provisions and intent of this Agreement and 
to reasonably aid and assist each other in carrying out said terms, provisions and intent. 

  
 Section 11.02. Effect of Violation of the Terms and Provisions of this Agreement; No 
Partnership.  The City is deemed the beneficiary of the terms and provisions of this Agreement, for and 
in its own rights and for the purposes of protecting the interests of the community and other parties, 
public or private, in whose favor and for whose benefit this Agreement and the covenants running with 
the land have been provided.  The Agreement shall run in favor of the City, without regard to whether the 
City has been, remains or is an owner of any land or interest therein in the Project or the District.  The 
City shall have the right, if the Agreement or covenants are breached, to exercise all rights and remedies, 
and to maintain any actions or suits at law or in equity or other proper proceedings to enforce the curing 
of such breaches to which it or any other beneficiaries of this Agreement and covenants may be entitled.  
Nothing contained herein shall be construed as creating a partnership between the Developer and the City. 
 

Section 11.03. Time of Essence.  Time is of the essence of this Agreement.  The Parties will 
make every reasonable effort to expedite the subject matters hereof and acknowledge that the successful 
performance of this Agreement requires their continued cooperation. 
 
 Section 11.04. Amendments.  This Agreement may be amended only by the mutual consent of 
the Parties, by the adoption of a resolution of the City approving said amendment, as provided by law, 
and by the execution of said amendment by the Parties or their successors in interest. 
 
 Section 11.05. Agreement Controls.  The Parties agree that the Project Plan will be 
implemented as agreed in this Agreement.  This Agreement specifies the rights, duties and obligations of 
the City and Developer with respect to constructing the Project, the payment of Project Costs and all other 
methods of implementing the Project Plan.  The Parties further agree that this Agreement contains 
provisions that are in greater detail than as set forth in the Project Plan and that expand upon the estimated 
and anticipated sources and uses of funds to implement the Project Plan.  Nothing in this Agreement shall 
be deemed an amendment of the Project Plan.  Except as otherwise expressly provided herein, this 
Agreement supersedes all prior agreements, negotiations and discussions relative to the subject matter 
hereof and is a full integration of the agreement of the Parties.   
 
 Section 11.06. Conflicts of Interest. 
 
 A. No member of the City’s governing body or of any branch of the City’s government that 
has any power of review or approval of any of the Developer’s undertakings shall participate in any 
decisions relating thereto which affect such person’s personal interest or the interests of any corporation 
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or partnership in which such person is directly or indirectly interested.  Any person having such interest 
shall immediately, upon knowledge of such possible conflict, disclose, in writing, to the City the nature of 
such interest and seek a determination with respect to such interest by the City and, in the meantime, shall 
no participate in any actions or discussions relating to the activities herein proscribed. 
 
 B. The Developer warrants that it has not paid or given and will not pay or give any officer, 
employee or agent of the City any money or other consideration for obtaining this Agreement.  The 
Developer further represents that, to its best knowledge and belief, no officer, employee or agent of the 
City who exercises or has exercised any functions or responsibilities with respect to the Project during his 
or her tenure, or who is in a position to participate in a decision making process or gain insider 
information with regard to the Project, has or will have any interest, direct or indirect, in any contract or 
subcontract, or the proceeds thereof, for work to be performed in connection with the Project, or in any 
activity, or benefit therefrom, which is part of the Project at any time during or after such person’s tenure. 
 
 Section 11.07. Term.  Unless earlier terminated as provided herein, this Agreement shall remain 
in full force and effect, unless mutually terminated earlier by the Parties, for twenty (20) years from the 
date of approval of the Project Plan. 
 
 Section 11.08. Validity and Severability.  It is the intention of the parties that the provisions of 
this Agreement shall be enforced to the fullest extent permissible under the laws and public policies of 
State of Kansas, and that the unenforceability (or modification to conform with such laws or public 
policies) of any provision hereof shall not render unenforceable, or impair, the remainder of this 
Agreement.  Accordingly, if any provision of this Agreement shall be deemed invalid or unenforceable in 
whole or in part, this Agreement shall be deemed amended to delete or modify, in whole or in part, if 
necessary, the invalid or unenforceable provision or provisions, or portions thereof, and to alter the 
balance of this Agreement in order to render the same valid and enforceable. 
 

Section 11.09. Required Disclosures.  Each Party shall immediately notify the other Party of 
the occurrence of any material event which would cause any of the information furnished to the other 
Party in connection with the matters covered in this Agreement to contain any untrue statement of any 
material fact or to omit to state any material fact required to be stated therein or necessary to make any 
statement made therein, in the light of the circumstances under which it was made, not misleading.   
 

Section 11.10. Tax Implications.  The Developer acknowledge and represent that (1) neither 
the City nor any of its officials, employees, consultants, attorneys or other agents has provided to the 
Developer any advice regarding the federal or state income tax implications or consequences of this 
Agreement and the transactions contemplated hereby, and (2) the Developer is relying solely upon its own 
tax advisors in this regard.  

 
 Section 11.11. Authorized Parties.  Whenever under the provisions of this Agreement and 
other related documents, instruments or any supplemental agreement, a request, demand, approval, notice 
or consent of the City or the Developer is required, or the City or the Developer is required to agree or to 
take some action at the request of the other Party, such approval or such consent or such request shall be 
given for the City, unless otherwise provided herein, by the City Representative and for the Developer by 
any officer of Developer so authorized; and any person shall be authorized to act on any such agreement, 
request, demand, approval, notice or consent or other action and neither Party shall have any complaint 
against the other as a result of any such action taken.  The City Representative may seek the advice, 
consent or approval of the City Council before providing any supplemental agreement, request, demand, 
approval, notice or consent for the City pursuant to this Section. 
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 Section 11.12. Notice.  All notices and requests required pursuant to this Agreement shall be 
sent as follows: 
 

To the City: 
 
City Manager 
City Hall, 13th Floor 
455 N. Main 
Wichita, Kansas 67202 
 
With a copy to: 
 
City Clerk 
City Hall, 13th Floor 
455 N. Main 
Wichita, Kansas 67202 
 
and 
 
Joe Norton 
Gilmore & Bell, P.C. 
100 North Main Street, Suite 800 
Wichita, Kansas  67202-1311 

To the Developer: 
 
River Vista, L.L.C. 
c/o Laham Development 
Attention:  Chief Operating Officer 
150 N. Market 
Wichita, KS 67202 
 
 
 

 
 
or at such other addresses as the Parties may indicate in writing to the other either by personal delivery, 
courier, or by registered mail, return receipt requested, with proof of delivery thereof.  Mailed notices 
shall be deemed effective on the third day after mailing; all other notices shall be effective when 
delivered. 

 
Section 11.13. Kansas Law.  This Agreement shall be governed by and construed in accordance 

with the laws of the State of Kansas.   
 
Section 11.14. Counterparts.  This Agreement may be executed in several counterparts, each of 

which shall be an original and all of which shall constitute but one and the same agreement. 
 
Section 11.15. Recordation of Agreement.  The Parties agree to execute and deliver a mutually 

agreed upon Memorandum of this Agreement and a Memorandum of Option to Purchase as necessary to 
put the public on notice of the City’s rights under this Agreement and the Option to Purchase.  Such 
Memorandums shall be in proper form for recording and/or indexing in the appropriate land or 
governmental records, including, but not limited to, recording in the real estate records of Sedgwick 
County, Kansas.   

 
Section 11.16. Consent or Approval.  Except as otherwise provided in this Agreement, 

whenever the consent, approval or acceptance of either Party is required hereunder, such consent, 
approval or acceptance shall not be unreasonably withheld, conditioned or unduly delayed and such 
approval shall be provided within forty-five (45) days of receipt of request for such approval.  
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 Section 11.17. Electronic Transactions.  The transaction described herein may be conducted 
and related documents may be stored by electronic means.  Copies, telecopies, facsimiles, electronic files 
and other reproductions of original executed documents shall be deemed to be authentic and valid 
counterparts of such original documents for all purposes, including the filing of any claim, action or suit 
in the appropriate court of law. 
 

Section 11.18. No Other Agreement.  Except as otherwise expressly provided herein, this 
Agreement and all documents incorporated herein by reference supersede all prior agreements, 
negotiations and discussions, both written and oral, relative to the Project and is a full integration of the 
agreement of the Parties. 

Section 11.19. Survivorship.  Notwithstanding the termination of this Agreement, the 
Developer’s obligations set out in Section 9.01 shall survive the termination of this Agreement. 

Section 11.20. Incorporation of Exhibits.  The Exhibits attached hereto and incorporated 
herein by reference are a part of this Agreement to the same extent as if fully set forth herein. 

Section 11.21. Cash Basis and Budget Laws.  The Parties acknowledge and agree that the 
ability of the City to enter into and perform certain financial obligations pursuant to this Agreement are 
subject to the K.S.A. 10-1101 et seq. and K.S.A. 79-2935 et seq. 

[Signatures on Following Pages] 

104



S-1 
 

IN WITNESS WHEREOF, the City and the Developer have duly executed this Agreement 
pursuant to all requisite authorizations as of the date first above written. 

CITY OF WICHITA, KANSAS 

  
  Carl Brewer, Mayor 
  
ATTEST: 

  
Karen Sublett, City Clerk 
 

APPROVED AS TO FORM: 
 
 
  
Gary Rebenstorf, City Attorney 
 
 

DEVELOPER: 
 
RIVER VISTA, L.L.C., 
a Kansas limited liability company 
 
 
By:       

            Amy J. Liebau, President 
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Exhibit A – Ordinance No. 49-___ 
 

[see attached] 
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Exhibit B – Project Site Plan 
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                        EXHIBIT B 
Project Site Plan, including Delano Park
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                        EXHIBIT B 
Project Site Plan, including Delano Park
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Exhibit C – Public Infrastructure Improvements Description 
 

 
Parking Structure/Ramp  
Parking/Streets  
Controlled Intersection  
Utilities  
Storm Sewer Relocation  
Landscape/Sprinkler  
Sidewalks  
Miscellaneous related to the foregoing 
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Exhibit D – Project Budget 
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River Vista, LLC
West Bank Apartments

Project cost Proforma

Sq Ft/ Construction No. of Monthly Annual
Number Cost Per Cost Sq Ft Units Rent Rent

Land Value 214,255    -$                  450,000$          One Bedroom Units 960         85 1,000$       1,020,000$       
Construction - Apartments 165,636    92$                    15,238,512      Two Bedroom (Loft) Units 1,450      18 1,400$       302,400            
Walkways 31,300       10$                    313,000            Two Bedroom Units 1,136      51 1,200$       734,400            
Swimming Pool/Spa 250,000            Parking 95 30$            34,200              
Decks 154 160$                  246,400            Housing 2,000$       24,000              
Elevators 3 100,800$          302,400            Boat Storage 200$          2,400                
Bridges 3 30,000$            90,000              Room Rental 500$          6,000                
Clubhouse 3,000         145$                  435,000            Total Base Rent 2,123,400$       
Boathouse/Banquet 3,000         100$                  300,000            
Boat Storage 7,000         55$                    385,000            Less:
Parking Structure/Ramp 200            5,200$               1,040,000         Vacancy 10.00% 212,340$          
Security/Leasing/FF&E/Exercise 200,000            Admin Per Unit 775$          119,350            
Boats/Bikes 50,000              Payroll Per Unit 984$          151,536            
Architect 2.50% 439,008            Repairs & Maintenance Per Unit 272$          41,888              
Engineering 100,000            Utilities & Security Per Unit 630$          97,020              
Parking/Streets 340,380            Landscape & Snow Removal Per Unit 300$          46,200              
Controlled Intersection 300,000            Taxes 205,000            
Utilities 150,000            Insurance 50,000              
Storm Sewer Relocation 104,000            
Landscape/Sprinkler 150,000            Total Expenses 923,334$          
Sidewalks 59,571              
Application Fees 19,000              Net Operating Income 1,200,066$       
Appraisal 5,000                Less:  Debt Service 790,429            
Closing 40,000              Cash Flow 409,637$          
Taxes and Insurance 20,000              
Development 512,000            
River Bank Development2 Capitalization Structure
City Reserve 200,000            
Interest During Const. 408,102            Loan Amount 13,000,000$     
Legal and Accounting 35,000              Investor Equity 6,450,000$       
Miscellaneous 17,627              Loan to Value 75.83%

Debt Coverage Ratio 1.52
Total Project Costs 22,200,000$    Interest Rate 4.50%

Amortization 30
Cash Return 6.35%

Loan Amount 13,000,000$    Cap Rate For Value 7.00%
City (TIF)1 2,400,000         Value 17,143,800$     
Investors 6,450,000         
Land Value 350,000            

Total Required 22,200,000$    

1 TIF calculation
Fees 56,813$            
Parking Structure/Ramp 1,040,000         
Parking/Streets 340,380            
Controlled Intersection 300,000            
Utilities 150,000            
Storm Sewer Relocation 104,000            
Landscape/Sprinkler 150,000            
Sidewalks 59,571              
Miscellaneous 199,236            

Total 2,400,000$      

2 STAR Bonds 2,500,000$      
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Exhibit E – Certification of Expenditures Form 
 
 
 
Request No. ____________ Date:_______________ 
 

Pursuant to the Development Agreement (the “Agreement”) for the West Bank Apartments 
Project Plan between the City of Wichita, Kansas and the undersigned (the “Developer”), the Developer 
requests a reimbursement and hereby states and certifies as follows: 
 

1. The date and number of this request are as set forth above. 
 
2. All terms in this request shall have and are used with the meanings specified in the 

Agreement. 
 
3. The names of the persons, firms or corporations to whom the payments have been made 

and reimbursement is hereby requested, the amounts to be reimbursed and the general classification and 
description of the costs for which each obligation requested to be reimbursed hereby was incurred are as 
set forth on Attachment I hereto. 

 
4. These costs have been incurred and are reasonable costs that are reimbursable under the 

Agreement and are identified on the attached updated Project Budget by line item. 
 
5. Each item listed above has not been previously reimbursed and no part thereof has been 

included in any other Certification of Expenditures or other disbursement request previously filed with the 
City. 
 

6. Each item listed on Schedule 1 hereto is a Project Cost and was incurred in connection 
with the construction of the Project after ______________, 20___. 
 

7. These Project Costs have been paid by the Developer and are reimbursable under the 
Agreement. 
 

8. Each item listed on Schedule 1 has not previously been paid or reimbursed and no part 
thereof has been included in any other certificate previously filed with the City. 
 

9. There has not been filed with or served upon the Developer any notice of any lien, right 
of lien or attachment upon or claim affecting the right of any person, firm or corporation to receive 
payment of the amounts stated in this request, except to the extent any such lien is being contested in 
good faith. 
 

10. All necessary permits and approvals required for the work for which this certificate 
relates were issued and were in full force and effect at the time such work was being performed. 
 
 11. All work for which payment or reimbursement is requested has been performed in a good 
and workmanlike manner and in accordance with the Agreement. 
 
 12. The Developer is not in default or breach of any term or condition of the Agreement, and 
no event has occurred and no condition exists which constitutes a Developer Event of Default under the 
Agreement. 
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 13. All of the Developer’s representations set forth in the Agreement remain true and correct 
as of the date hereof. 

 
RIVER VISTA, L.L.C. 

 
       By:       

      Title:        
 
 Approved this ____ day of ____________, 20__ 
 
CITY OF WICHITA 
 
 
By:       
                        City Representative 
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ATTACHMENT I 
TO CERTIFICATION OF EXPENDITURES 

 
 
REQUEST NO. _____ DATED______ 
 
 
 
 

SCHEDULE OF PAYMENTS REQUESTED 
 

Person, firm 
or corporation 

to whom payment 
was made 

 
 

Amount to 
be reimbursed 

General classification and 
description of the costs of issuance for 
which the Obligation to be reimbursed 

was incurred 
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Exhibit F – Restricted Land Uses in the District 

 
1. Adult Book and Video Stores 
2. Community Correctional Facilities 
3. Half-way Houses 
4. Drug or Alcohol Rehabilitation Facilities 
5. Used Car Lots 
6. Multi-game, Casino-style Gambling Facilities 
7. Commercial Billboards 
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Exhibit G – Certificate of Full Completion 
 
 

FORM OF CERTIFICATE OF FULL COMPLETION 
 

 Pursuant to Section 3.05 of the Agreement, the City shall, within ten (10) days following delivery 
of this Certificate, carry out such inspections as it deems necessary to verify to its reasonable satisfaction 
the accuracy of the certifications contained in this Certificate.   
______________________________________________________________________________ 

 
 

CERTIFICATE OF FULL COMPLETION 
 
 

The undersigned, River Vista, L.L.C. (the “Developer”), pursuant to that certain Development 
Agreement dated as of _____________ __, 2013, between the City of Wichita, Kansas (the “City”) and 
the Developer (the “Agreement”), hereby certifies to the City as follows: 

 
1. That as of ____________, 20     , the construction, renovation, repairing, equipping and 

constructing of the Project (as such term is defined in the Agreement) has been substantially completed in 
accordance with the Agreement. 

 
2. The Project has been completed in a workmanlike manner and in accordance with the 

Construction Plans (as those terms are defined in the Agreement). 
 
3. Lien waivers for applicable portions of the Project have been obtained, or, to the extent 

that a good faith dispute exists with respect to the payment of any construction cost with respect to the 
Project, Developer has provided the City with a bond or other security reasonably acceptable to the City. 

 
4. This Certificate of Full Completion is accompanied by (a) the project architect’s 

certificate of substantial completion on AIA Form G-704 (or the substantial equivalent thereof), a copy of 
which is attached hereto as Appendix A and by this reference incorporated herein), certifying that the  
Project has been substantially completed in accordance with the Agreement; and (b) a copy of the 
Certificate(s) of Occupancy issued by the City Building Official with respect to each building to be 
constructed within the Project. 

 
5. This Certificate of Full Completion is being issued by the Developer to the City in 

accordance with the Agreement to evidence the Developer’s satisfaction of all obligations and covenants 
with respect to the Project. 

 
6. The City’s acceptance and the recordation of this Certificate with the Sedgwick County 

Recorder of Deeds, shall evidence the satisfaction of the Developer’s agreements and covenants to 
construct the Project. 
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This Certificate is given without prejudice to any rights against third parties which exist as of the 
date hereof or which may subsequently come into being. 

 
Terms not otherwise defined herein shall have the meaning ascribed to such terms in the 

Agreement. 
 
IN WITNESS WHEREOF, the undersigned has hereunto set his/her hand this _____ day of 

____________, 20_____. 
 

DEVELOPER: 
 
RIVER VISTA, L.L.C., 
a Kansas limited liability company 
 
 
By:       
      Amy J. Liebau, President 
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ACCEPTED: 
 
CITY OF WICHITA, KANSAS 
 
 
By:   
 
Name:    
 
Title:    
 
 

(Insert Notary Form(s) and Legal Description) 
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Exhibit H 
City Policy on Construction of Public Infrastructure Improvements by Private Contract 

 
[See Attached] 
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Exhibit I –Developer Guaranty 
 

[See Attached] 
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GUARANTY AGREEMENT 
 

BETWEEN 
 

RIVER VISTA, L.L.C., 
 

GEORGE E. LAHAM, II, 
 

WILLIAM J. WARREN, 
 

DAVID E. WELLS, 
 

AND 
 

DAVID C. BURK 
 

AS GUARANTORS 
 

AND 
 

THE CITY OF WICHITA, KANSAS 
 
 

DATED AS OF _________________, 2013 
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GUARANTY AGREEMENT 

 
 
 THIS GUARANTY AGREEMENT dated as of ____________________, 2013 (the 
“Guaranty Agreement”), by and between RIVER VISTA, L.L.C., a Kansas limited liability company, 
GEORGE E. LAHAM, II, WILLIAM J. WARREN, DAVID E. WELLS and DAVID C. BURK 
(collectively and individually, the “Guarantor”) and the City of Wichita (the “City”). 
 

WITNESSETH: 
 

 WHEREAS, the City, an incorporated city of the first class, duly organized and existing under the 
laws of the State of Kansas (the “State”), intends to issue general obligation tax increment bonds with net 
bond proceeds of $2,500,000 (the “TIF Bonds”) to assist River Vista, L.L.C. in development and financing 
of a project in the City pursuant to a Development Agreement dated as of October 22, 2013 between River 
Vista, L.L.C. and the City (the “Development Agreement”); and  
 
 WHEREAS, as a condition of issuing the TIF Bonds and as required by the Development 
Agreement, on the basis hereinabove summarized, the City has required the Guarantor and the Guarantor 
has agreed to furnish a financial guarantee for the full and prompt payment of all principal and interest 
payments as scheduled on the TIF Bonds, when and as the same shall become due and in accordance with 
the terms and conditions of the TIF Bonds. 
 
 NOW, THEREFORE, in consideration of the foregoing, the Guarantor does hereby covenant and 
agree with the City as follows: 

ARTICLE I 
 

REPRESENTATIONS AND WARRANTIES 
 
 Section 1.1. Representations and Warranties of the Guarantor.  Each Guarantor represents 
and warrants to the City as follows: 
 

(a) Financial Benefit.  The execution of this Guaranty and the assumption by each 
Guarantor of its obligations hereunder will result in a direct financial benefit to it. 

 
 (b) No Litigation.  No litigation, proceedings or investigations are pending or, to the 

knowledge of each Guarantor, threatened against the Guarantor which would in any 
manner challenge or adversely affect powers of each Guarantor to enter into and carry out 
the transactions described in or contemplated by this Guaranty or the execution, delivery, 
validity or performance by each Guarantor of the terms and provisions of this Guaranty. 

  
 Section 1.2. Survival of Representations.  All representations of each Guarantor contained in 
this Guaranty or in any certificate or other instrument delivered by each Guarantor pursuant to this 
Guaranty, shall survive the execution and delivery thereof. 
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ARTICLE II 

 
THE GUARANTY 

 
 Section 2.1. Guaranty.  Each Guarantor, jointly and severally, unconditionally guarantees to 
the City the following: 
 
 A. The full and prompt payment of all principal and interest payments as scheduled for the TIF 
Bonds, when and as the same shall become due and in accordance with the terms and conditions of the TIF 
Bonds; provided, however, that Guarantors’ liability for such payments shall be limited to the amount by 
which such payments exceed the tax increment (as defined in the TIF Act) paid to Sedgwick County and 
distributed to the City for the Phase I Lot and the Phase II Lot (as those terms are defined in the 
Development Agreement) during the term of the Development Agreement. 
 
 B. The full and prompt payment of the costs and expenses of any proceedings relating to the 
enforcement of any provision of this Guaranty and the reasonable fees, expenses, disbursements and 
advances of the City, its agents and counsel; and 
 

Section 2.2. Payments on Guaranty. 
 

A. All payments by each Guarantor shall be paid in lawful money of the United States of 
America.  Any default in the provisions hereof shall give rise to a separate cause of action hereunder, and 
separate suits may be brought hereunder as each cause of action rises. 

 
B. It is understood that extensions of time of payment or modifications or renewals of any of 

the obligations of any Guarantor hereunder shall not in any way impair the liability of the undersigned to 
City and that the undersigned will keep informed as to all matters pertaining to this Guaranty without 
notice from City. 
 
 C. When any of the obligations guaranteed in this Guaranty shall be and remain due and 
unperformed or unpaid, the undersigned will, upon demand, cause the performance or payment of such 
obligations. 
  
 D. Before proceeding hereunder against the undersigned, resort need not be made by City to 
any other security for any or all of the guaranteed obligations, nor shall the City be required to exhaust 
any remedy against any other endorser, surety or guarantor of the obligations. 
 
 E. Notice of the making, renewing or extending time of payment of any of the guaranteed 
obligations, and of demand, protest, and notice of nonpayment thereof, and notice of acceptance hereof, 
are expressly waived.  No substitution, release or death of any other party liable for the payment of any of 
such obligations shall affect the liability of the undersigned to City.  A waiver by the City of any right or 
remedy on any one or more occasions shall not be construed as a bar to or a waiver of any such right or 
remedy on future occasions.   
 
 F. The undersigned agree that, if at any time all or any part of any payment previously 
applied by City on any of the guaranteed obligations must be returned by the City for any reason, whether 
by court order, administrative order, or settlement, the undersigned shall remain liable for the full amount 
returned as if such amount had never been received by City, notwithstanding any termination of this 
Guaranty or the cancellation of any agreement evidencing the guaranteed obligations. 
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 G. River Vista, L.L.C. agrees to, no more than once per twelve (12) month period, allow the 
designated City Representative to review, but not retain any copies of, its financial statements at a 
mutually agreeable time and place but only after said City Representative has entered into a binding Non-
Disclosure Agreement.  The terms of the Non-Disclosure Agreement shall allow an exception from its 
provisions for discussion with City Management and Legal staff, and for further disclosure as needed for 
enforcement or collection due to material default, should the anticipated review disclose information that 
would call for the same. If the City desires to review the financial statements of any of the other 
Guarantors, it shall, at its sole cost and expense, contract with Springsted Incorporated to review such 
financial information and provide summary information to the City.  The City acknowledges and agrees 
that the Guarantors will only provide financial information to Springsted for review upon execution of a 
mutually agreeable Non-Disclosure Agreement. 
 
 H. Each of the undersigned has unconditionally delivered this Guaranty to City and failure 
to sign this or any other guaranty by any other person shall not discharge the liability of the signer of this 
Guaranty. 

I. This Guaranty shall be governed by, and construed in accordance with, the laws of 
Kansas, shall inure to the benefit of City, its successors and assigns, and shall be binding upon the 
undersigned and the heirs, executors, administrators, successors and assigns of the undersigned. 

J. Each Guarantor waives diligence, presentment, demand of payment, and filing of claims 
with a court in the event of receivership or bankruptcy of any Guarantor, protest or notice and all demands 
whatsoever. 
 
 
 
 
 
 

[THE BALANCE OF THIS PAGE HAS BEEN LEFT INTENTIONALLY BLANK] 
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IN WITNESS WHEREOF, Each Guarantor has executed this Guaranty as of the date first above written. 
 

RIVER VISTA, L.L.C., 
a Kansas limited liability company 
 
 
 
By:         
     Amy J. Liebau, President 
 
 
        
 Name: George E. Laham, II 
 
 
       
 Name: William J. Warren 
 
       
 Name: David E. Wells 
 
 
       
 Name: David C. Burk 
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ACCEPTANCE OF CITY 
 
 
 This Guaranty Agreement and the obligations undertaken in it by the Guarantor are hereby accepted 
by the City as of the date first above written. 
 
 
       THE CITY OF WICHITA, KANSAS 
 
 
 
       By: ____________________________ 
       Name: Carl Brewer 
       Title: Mayor
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Design Concept of Phase I and Phase II
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Design Concept of Phase I and Phase II
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Design Concept of Phase I and Phase II
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Exhibit K – Legal Descriptions of Project Site and Delano Park 
 

Phase I Lot 
 
An unplatted tract of land lying in the Southwest Quarter of Section 20, Township 27 South, Range 1 East 
of the Sixth Principal Meridian, Wichita, Sedgwick County, Kansas, being more particularly described as 
follows: 
COMMENCING at the northwest corner of said Southwest Quarter; thence N01°13'23”W, 2.69 feet 
along the west line of the Northwest Quarter of said Section 20; thence along the centerline of 2nd Street 
North on a Kansas coordinate system of 1983 south zone bearing of N88°56'32”E, 1050.21 feet; thence 
N88°58'25”E, 888.30 feet along said centerline; thence S01°01'35”E, 43.38 feet to the POINT OF 
BEGINNING; thence N81°20'49”E, 166.96 feet to a point on a curve to the right having a radius of 
628.08 feet, a central angle of 8°45'22”, and a long chord of 95.89 feet, bearing N84°43'30”E; thence 
95.99 feet along said curve; thence N89°06'11”E, 109.02 feet to a point on a non-tangent curve to the 
right; said non-tangent curve to the right having a radius of 119.86 feet, a central angle of 39°58'20", a 
chord bearing of S35°18'53"E, and a chord distance of 81.93 feet, thence along the said non-tangent curve 
to the right 83.62 feet; thence N66°21'55"E, 8.77 feet; thence S13°38'05”E, 501.06 feet; thence 
S06°44'34”E, 50.00 feet; thence S81°51'23”W, 124.81 feet; thence S67°14'59”W, 71.00 feet; thence 
N37°31'46”W, 326.80 feet; thence N52°28'14”E, 85.00 feet; thence N37°31'46”W, 168.00 feet; thence 
S52°28'14”W, 85.00 feet; thence N37°31'46”W, 170.20 feet to the POINT OF BEGINNING. 
Said tract CONTAINS: 207,609 square feet or 4.766 acres of land, more or less. 

 
Phase II Lot 
 
An unplatted tract of land lying in the Southwest Quarter of Section 20, Township 27 South, Range 1 East 
of the Sixth Principal Meridian, Wichita, Sedgwick County, Kansas, being more particularly described as 
follows: 
COMMENCING at the northwest corner of said Southwest Quarter; thence N01°13'23”W, 2.69 feet 
along the west line of the Northwest Quarter of said Section 20; thence along the centerline of 2nd Street 
North on a Kansas coordinate system of 1983 south zone bearing of N88°56'32”E, 1050.21 feet; thence 
N88°58'25”E, 888.30 feet along said centerline; thence S01°01'35”E, 43.38 feet; thence S28°50’21”W, 
93.67 feet; thence S37°31’46”E, 170.20 feet to the POINT OF BEGINNING; thence N52°28'14”E, 85.00 
feet; thence S37°31'46"E, 168.00 feet; thence S52°28'14"W, 85.00 feet; thence N37°31'46"W, 168.00 feet 
to the POINT OF BEGINNING. 
Said tract CONTAINS: 14,280 square feet or 0.327 acres of land, more or less. 
 
Delano Park 
 
An unplatted tract of land lying in the Southwest Quarter of Section 20, Township 27 South, Range 1 East 
of the Sixth Principal Meridian, Wichita, Sedgwick County, Kansas, being more particularly described as 
follows: 
COMMENCING at the northwest corner of said Southwest Quarter; thence N01°13'23”W, 2.69 feet 
along the west line of the Northwest Quarter of said Section 20; thence along the centerline of 2nd Street 
North on a Kansas coordinate system of 1983 south zone bearing of N88°56'32”E, 1050.21 feet; thence 
N88°58'25”E, 888.30 feet along said centerline; thence S01°01'35”E, 43.38 feet; thence S28°50’21”W, 
93.67 feet thence S37°31’46”E, 665.00 feet to the POINT OF BEGINNING;  thence N67°14'59”E, 71.00 
feet; thence N81°51'23”E, 124.81 feet; thence S13°38'05”E, 239.09 feet; thence S76°21'55”W, 26.32 feet; 
thence S29°46'54”W, 16.97 feet; thence S74°46'54”W, 24.14 feet; thence N71°22'26”W, 33.22 feet; 
thence N37°31'46”W, 257.08 feet to the POINT OF BEGINNING. 
Said tract CONTAINS: 35,411 square feet or 0.812 acres of land, more or less. 
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   Agenda Item No. IV-2 
  

City of Wichita 
City Council Meeting 

October 8, 2013 
 

 
TO:     Mayor and City Council 
 
SUBJECT:   Approval of the Development Agreement for the Exchange Place Project 

(District VI) 
 
INITIATED BY:  Office of Urban Development 
 
AGENDA:   New Business 
 
 
Recommendations:  Approve first reading of the home rule ordinance authorizing the execution of the 
Development Agreement and the issuance of bonds. 
 
Background: On May 8, 2007, the City Council adopted an ordinance establishing a redevelopment 
district in the area between English Street, First Street North, Broadway Avenue and Main Street, for the 
purpose of allowing the use of tax increment financing (“TIF”) to pay a portion of the costs of 
constructing  redevelopment projects in that area.  On July 24, 2007, the City Council adopted the 
Exchange Place Project Plan and approved the original Exchange Place Development Agreement.  The 
Development Agreement has been amended several times without amending the TIF Project Plan, to 
reflect various changes.   
 
On October 1, 2013, the City Council held a public hearing to consider the adoption of a new TIF Project 
Plan and approved by two-thirds majority vote the first reading of an ordinance adopting the Project Plan.  
Final adoption of the ordinance is scheduled for consent approval on October 8, 2013. 
 
The new Developer, KS1, LLC/John McWilliams has received a loan commitment from the U.S. 
Department of Housing and Urban Development (“HUD”); however, recent increases in market interest 
rates have reduced the amount of funds the Developer can borrow, creating a funding gap. Staff has 
worked with the developer and his consultants and vendors to close the financing gap.  Measures that 
address the gap are included in the proposed Amended and Restated Development Agreement, which is 
summarized below. 
 
Analysis:  The current TIF Project Plan is to construct 230 apartments in two vacant buildings and a new 
addition, and to build a 273-car automated parking structure.  The total project budget is over $66 million, 
of which at least $45,000,000 is to be provided by the Developer pursuant to the Amended and Restated 
Development Agreement. 
 
The Amended and Restated  Development Agreement includes certain conditions precedent to be met, 
including the Developer providing evidence of a loan commitment from HUD and any necessary 
additional funding to provide the full $45,000,000 amount of Developer Improvement Contribution. 
 
The City will provide TIF funding in an amount not to exceed $12,500,000 for the acquisition of land and 
construction of the parking structure.  In addition, the Amended and Restated Development Agreement 
states the City’s intent to issue Industrial Revenue Bonds (IRBs) in an amount not to exceed $30,000,000 
in order to provide an exemption on sales tax for the costs of construction materials and furnishings for 
the project.  The IRBs will be purchased with the proceeds of the HUD loan. 
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City funding will be paid to the HUD lender, Gershman Mortgage, to be dispersed for statutorily eligible 
costs as development occurs, pursuant to HUD regulations.  The City will review draw requests for City 
funds, along with Gershman.  The Developer will provide the City with a detailed accounting of final 
construction expenditures to ensure eligibility for TIF financing. 
 
A $1,000,000 escrow will be established from which the City may draw funds to cover any shortfall in 
TIF revenue needed for debt service on TIF bonds issued to fund the City contribution. The escrow will 
be funded with unused construction contingency funded by the HUD loan once the project is completed.  
The City will contract with Gershman Mortgage to serve as escrow agent, with the City having sole 
access to escrow funds to cover any shortfall in TIF revenue needed to pay TIF bonds.  If TIF revenue 
exceeds 110% of the maximum annual debt service requirement for two consecutive years, any remaining 
escrow will be released to the Developer.  
 
The Developer will not be required to pledge project cash flow to the debt service to cover any TIF 
shortfall.  TIF cash flow is anticipated to be strong enough to not need the pledge.  The City does not 
covenant to restrict any additional TIF project plans within the Project Area until TIF debt for the 
Exchange Place is retired. 
 
Businesses with claims outstanding for payment for work previously performed on the Wichita Executive 
Center building will be paid one-half the amount still owed from the proceeds of the HUD loan and will 
receive the balance due upon completion of the construction work from funds remaining in the 
construction contingency fund after the City’s $1,000,000 TIF shortfall escrow has been fully funded. 
 
Financial Considerations:  The City contribution in the amount of $12,500,000 will be paid to 
Gershman Mortgage at the HUD closing pursuant to closing instructions to be dispersed by Gershman.  
This payment will be financed by full faith and credit bonds paid by TIF revenue generated within the 
Exchange Place project area and TIF shortfall escrow funds.  Any shortfall in revenue from these sources 
needed for debt service on the bonds will be paid from the City’s debt service fund. 
 
Legal Considerations:  The Law Department has reviewed and approved as to form the attached home 
rule ordinance required to authorize the execution of the amended and restated development agreement 
and bonding authorization needed to initiate the TIF-funded improvement project.  
 
Recommendation/Action:  It is recommended that the City Council: 

1. Approve first reading of the home rule ordinance authorizing the execution of the Amended and 
Restated Development Agreement and authorizing bond issuance for the TIF funded 
improvements and  

2. Authorize the necessary signatures. 
 
Attachment(s):   

• Amended and Restated Development Agreement between the City and KS1, LLC 
• Home Rule Ordinance authorizing the execution of the Development Agreement and bond 

issuance  
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JLN\600809.086\WICHITA - TIF - EXCHANGE PLACE PROJECT AREA\Home Rule Ordinance – Restated Dev Agmt-GOB  (09-25-13) 

 
(PUBLISHED IN THE WICHITA EAGLE ON OCTOBER 25, 2013) 

 
ORDINANCE NO. 49-587 

 
A HOME RULE ORDINANCE AUTHORIZING THE EXECUTION OF AN 
AMENDED AND RESTATED DEVELOPMENT AGREEMENT AND RELATED 
DOCUMENTS AND THE ISSUANCE OF BONDS OF THE CITY OF WICHITA, 
KANSAS TO PAY ALL OR A PORTION OF THE COSTS OF ACQUIRING 
REAL PROPERTY, DEMOLITION OF EXISTING STRUCTURES, AND 
DESIGN AND CONSTRUCTION OF A PARKING GARAGE, AND SITE 
IMPROVEMENTS RELATED TO THE CENTER CITY SOUTH 
REDEVELOPMENT DISTRICT, EXCHANGE PLACE PROJECT AREA. 

 
 WHEREAS, the City of Wichita, Kansas (the “City”) is a municipal corporation duly organized 
and validly existing under the laws of the State of Kansas as a city of the first class; and 
 

WHEREAS, pursuant to K.S.A. 12-1770 et seq., as amended (the "Act") and Ordinance No. 47-
475, passed May 8, 2007, and published May 11, 2007, the City Council (the “Governing Body”) of the 
City of the City established a redevelopment district pursuant to the Act., as amended, known as the 
Center City South Redevelopment District (the “District”); and 

 
 WHEREAS, by Ordinance No. 48-124, passed December 9, 2008, and published December 12, 
2008, the City added certain property and increased the boundaries District pursuant to K.S.A. 12-1771(f) 
and made a substantial change to the District Plan for the District; and 
 
 WHEREAS, the City has heretofore, in 2007, approved a redevelopment project plan for the 
Exchange Place Project Area (the “Project Area”) within the District, which plan has been amended on 
two occasions; and 
 
 WHEREAS, due to economic conditions and the inability of the designated project developers to 
obtain financing, the redevelopment project plan has not been commenced, thus not completed and needs 
to be abandoned; and 
 
 WHEREAS, the City has prepared a new redevelopment project plan for the Project Area, dated 
as of August 22, 2013 (the “Project Plan”), has negotiated an amended and restated redevelopment 
agreement with respect thereto and is considering adoption of the Project Plan and approval of such 
redevelopment agreement; and 
 

WHEREAS, on August 22, 2013, the Wichita Sedgwick County Metropolitan Area Planning 
Commission reviewed the proposed Project Plan and has adopted a resolution finding that the Project 
Plan is consistent with the comprehensive plan for the development of the City; and 

 
 WHEREAS, pursuant to the requirements of the Act and Resolution No. 13-162, adopted August 
27, 2013, the Governing Body conducted a public hearing on October 1, 2013 relating to the approval of 
the Project Plan; and 
 
 WHEREAS, by Ordinance No. 49-[____], passed October 8, 2013, and to be published October 
11, 2013, the City adopted the Project Plan, which includes, but is not limited to, the acquisition of land 
within the Project Area, the demolishing of certain existing structures thereon, the design and construction 
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of a parking garage and making certain other site improvements, all in conjunction with development of 
additional housing and commercial structures by a private developer within the Project Area; and 
 
 WHEREAS, the Project Plan also authorizes the issuance by the City of its full faith and credit 
tax increment bonds of the City in order to finance all or a portion of the redevelopment project costs to be 
paid by the City; and 
 
 WHEREAS, the City has negotiated an amended and restated development agreement with the 
developer of the Project Area to implement the Project Plan, (the “Development Agreement”), which has 
been submitted to the Governing Body for consideration; and 
 
 WHEREAS, pursuant to the Constitution, particularly Article 12, Section 5 thereof, and statutes of 
the State of Kansas, particularly of K.S.A. 12-101 et seq., as amended (collectively, the “Home Rule Act”), 
the Act and K.S.A. 13-1024a, as amended by Charter Ordinance No. 156 of the City (the “Charter 
Ordinance”), the Governing Body hereby finds and determines that it is necessary and desirable and in the 
interest and for the general economic welfare of the City and its inhabitants, that the City enter into the 
Development Agreement,  authorize, in order to implement the Project Plan, the issuance of its:  (a) full 
faith and credit tax increment bonds, in one or more series, in an aggregate principal amount necessary to 
finance eligible costs authorized by the Act, and related reserves and financing costs, and (b) the issuance 
of general obligation bonds of the City, in one or more series, in an aggregate principal amount necessary 
to finance costs authorized by the Home Rule Act and/or the Charter Ordinance, and related reserves and 
financing costs (collectively, the “Bonds”); and 
 
 WHEREAS, in connection with the implementation of the Development Agreement and issuance 
of the Bonds, it is contemplated that the City will enter into various other agreements and issue various 
certificates and the Governing Body desires to authorize execution of such necessary documents and 
certificates. 
 
 NOW, THEREFORE, BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY 
OF WICHITA, KANSAS: 
 
 SECTION 1. Development Agreement.  The Development Agreement is hereby approved in 
substantially the form presented to the Governing Body, with such changes as may be approved by the 
City Attorney, which provides, in part that it is necessary to acquire real property located within the 
Project Area of the District, to demolish certain existing structures located thereon, and to design and 
construct a parking garage and site improvements located within the Project Area as described in the 
Project Plan.  The Mayor is hereby authorized to execute the Development Agreement by and on behalf 
of the City and the City Clerk is hereby authorized to attest such signature. 
 
 SECTION 2. Financing Authorization.  The Governing Body hereby declares it to be its 
intention to issue and sell, pursuant to the Home Rule Act, the Act and the Charter Ordinance, the Bonds, 
to finance all or a portion of the project costs described in Section 1 hereof to be paid by the City pursuant 
to the Development Agreement.  Project Costs allocated to the City pursuant to the Development 
Agreement not paid from proceeds of the Bonds may be paid from available revenues of the City.  In 
order to temporarily finance the aforesaid project costs prior to the issuance of the Bonds as hereinbefore 
provided, there may be issued temporary improvement notes, in one or more series, in an aggregate 
principal amount not exceeding the authorization for the Bonds (the “Notes”).  The Bonds and Notes may 
be issued to reimburse the City for project costs pursuant to Treasury Regulation §1.150-2. 
 
 SECTION 3. Further Authority.  The Mayor, City Manager, City Clerk and other City 
officials and legal counsel are hereby further authorized and directed to execute any and all documents as 
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may be approved by the City Attorney and take such actions as they may deem necessary or advisable in 
order to carry out and perform the purposes of this Ordinance, and the execution or taking of such action 
shall be conclusive evidence of such necessity or advisability. 
 
 SECTION 4. Effective Date.  This Ordinance shall take effect and be in force from and after 
its passage and publication one time in the official City newspaper. 
 

[BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK] 
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(Signature Page to Home Rule Ordinance Certificate) 

 
 
 PASSED by the Governing Body on October 22, 2013. 
 
 
 
 
        
   Carl Brewer, Mayor 
(Seal) 
 
ATTEST: 
 
 
_______________________________ 
 Karen Sublett, City Clerk 
 
 
 
APPROVED AS TO FORM: 
 
 
      
 Gary Rebenstorf, City Attorney 
 
 

[BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK] 
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(Signature Page to Home Rule Ordinance Certificate) 

 
CERTIFICATE 

 
 I, the undersigned, hereby certify that the above and foregoing is a true and correct copy of the 
original Ordinance No. 49-587 (the “Ordinance”) of the City of Wichita, Kansas (the “City”); that said 
Ordinance was passed by the City Council on October 22, 2013, that the record of the final vote on its 
passage is found on page ____ of journal ____; that it was published in the official newspaper of the City 
on October 25, 2013; and that the Ordinance has not been modified, amended or repealed and is in full 
force and effect as of this date. 
 
 DATED:  October 25, 2013. 
 

  
        Karen Sublett, City Clerk 
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AMENDED AND RESTATED 

 
 DEVELOPMENT AGREEMENT 
 
 REGARDING DEVELOPMENT  
 
 OF 
 
 THE EXCHANGE PLACE BUILDING, 
 

MICHIGAN BUILDING 
 

BITTING BUILDING 
 
 AND 
 
 PARKING GARAGE  
 
  
 
 

BY AND AMONG 
 
 CITY OF WICHITA, KANSAS 
  
  

AND 
 
 

KS1 LLC
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 AMENDED AND RESTATED 
DEVELOPMENT AGREEMENT 

 for 
 THE EXCHANGE PLACE BUILDING 

MICHIGAN BUILDING 
BITTING BUILDING 

 AND 
PARKING GARAGE 

  
THIS AGREEMENT is made Effective  _________, 2013 between the City of Wichita, a 

municipal corporation organized under the laws of the State of Kansas (the "City"),  and KS1 
LLC, a Kansas limited liability company ("Developer").  It amends and restates the Development 
Agreement for the Exchange Place Building, Michigan Building and Parking Garage dated July, 
2007 and previously amended and restated December 16, 2008, April 20, 2010 and December 18, 
2012. 
 
 Summary 
 

 This Agreement concerns plans to renovate the North side of the 200 block of East 
Douglas and the Northwest Corner of Douglas and Market.  Exchange Place Building (110 N. 
Market) the Bitting Building (107 N. Market) and the new Douglas Building will be converted into 
a residential and commercial complex.  

The Project complex consists of 230 residential units on upper levels, retail on the first 
floors and a new 273 stall parking garage.  The garage will serve the apartments at Exchange and 
Douglas buildings, retail businesses and adjacent office buildings. The new 6 story parking garage 
structure will be constructed immediately east of the Exchange Place Building (212 E. Douglas) 
and immediately North of the new Douglas Building. A new 25 unit apartment building will be 
constructed on Douglas immediately east of the Exchange Place Building (212 E. Douglas) on 
three levels (2-4) with retail space below on first floor. It will adjoin the south end of the new 
garage (210 E Douglas).  
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Overall, the Project will provide:  

 
 • 139 residential apartments at Exchange Place Building. 
 • 66 residential apartments at the Bitting Building. 
 • 25 residential units at the new construction Douglas Building. 
 •  approximately 15,000 square feet of street level retail space. 
 •  approximately 273 parking spaces. A minimum of 209 spaces will be allocated for use 

by the apartments.  The remaining 64 spaces will be for public parking.  
• 14 parking spaces behind the Exchange Place Building.  

 
 This work with the apartments, the retail space, and the Parking Garage is collectively 
described as the Project.  
 

Background and Recitals 
 
 The following Background and Recitals contain merely an overview of the Project and are 
not intended to fully describe the obligations of the City and Developer.  The specific terms and 
obligations are more fully set forth in the Agreement itself.  
  

(i) The City will assist financing part of the Project through tax increment financing of 
the Parking Garage and certain of the costs related to the Exchange Place, Bitting 
and Michigan Buildings as allowable by state law. 

 
(iii)  Developer will develop the Exchange Place Building, Bitting Building and Douglas 

Building according to the Development Plan. 
 

(iv) Developer will cause the Parking Garage to be constructed according to the 
Development Plan.   

 
 (v)  The Michigan Building will be completely removed.  

 
(vi) Developer will own the Exchange Place Building, the Bitting Building, the Douglas 

Building, Parking Garage and the apartments located in all of these buildings. 
 

NOW, THEREFORE, in consideration of the mutual covenants contained in this 
Agreement, and other good and valuable consideration, the receipt and sufficiency of which are 
acknowledged, the Parties, intending to be legally bound, agree as follows: 
 
 Section 1 
 Definitions and Exhibits 
 

1.1 Certain Definitions.  For purposes of this Agreement, each of the following terms, 
when used with an initial capital letter, shall have the following meaning: 
 
 "Agreement" means this Development Agreement. 
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“Bitting Building” means the Bitting Building located at the northwest corner of Douglas 
and Market in Wichita, Kansas, with a legal description given on Exhibit F. 
 
 "City" means the City of Wichita, a municipal corporation organized under the laws of the 
State of Kansas, and whenever this Agreement requires "approval of the City" or words of similar 
intent, such approval must come from the City Council, except as otherwise expressly provided 
herein. 
 
 “City Contribution” means the sum of not to exceed Twelve Million Five Hundred 
Thousand Dollars ($12,500,000) which the City shall fund for the City Improvement Expenditure. 
 
 "City Council" means the City Council of the City of Wichita.   
 
 “City Improvement Expenditure” means the sum of not to exceed Twelve Million Five 
Hundred Thousand Dollars ($12,500,000) which the City shall fund in part for land acquisition, 
demolition, site preparation, construction of a multi-level parking structure and such other 
“redevelopment project costs” as defined and permitted under K.S.A. 12-1770a, as amended.  The 
City Improvement Expenditure will be funded by an escrow deposit with Gershman Mortgage or 
its authorized title company concurrent with the HUD loan closing required in Section 2.4.1.     
  
 "City Representative" means the City Manager of the City or his or her designee.  The 
City Representative shall have full power and authority to implement the decisions of the City 
Council and to act on behalf of the City in the exercise of its rights and responsibilities under this 
Agreement.  Developer may rely on the decisions and direction of the City Representative as the 
directions of the City; provided, however, if any action requires an amendment to this Agreement, 
it shall require the approval of the City Council. 
 
 "Completed" or "Completion" means, with respect to the Project when:  (a) the Project 
Architect certifies in writing to the City and Developer that the construction of the Project  is 
substantially completed in accordance with the Development Plan to permit use of the Project for 
the purposes for which it was intended, and (b) a conditional or final occupancy permit has been 
issued, which date may precede the full completion of all punch-list items, and nonessential 
landscaping and similar design and development functions.   

 
 "Contractors" means the General Contractor and all other contractors, subcontractors, 
suppliers, persons, or entities that are engaged for construction or to provide labor, materials, 
supplies, or services of any kind in regard to the Project.   
 
           "Developer" means KS1 LLC, a Kansas limited liability company (or its affiliate with the 
approval of the City Representative). 

 
"Developer Improvement Contribution" means the sum of at least Forty Five Million 

Dollars ($45,000,000) in equity funds and Loan proceeds that Developer shall make available to 
develop and construct the residential and commercial space as described in the Project and as set 
forth in the Development Budget, or such higher or lower figure as may be set in subsequent, 
mutually agreed modifications to the Development Budget. 
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"Development Budget" means a budget or budgets, including modifications of the 
budget(s), for the total cost of development and construction of the Project, including design, 
development, financing, construction, furnishing, fixturing, landscaping, hardscaping, equipping 
and pre-opening, as approved by the City and attached as Exhibit B. 

 
“Development Concept” means the Development Concept attached as Exhibit D. 
 
"Development Plan" means the Site Plan, drawings and specifications, Development 

Schedule, and Development Budget for the Project as approved by the City and Developer at the 
time of execution of this Agreement and as the same are amended by Developer with the approval 
of City Representative from time to time.  The Parties anticipate that the Development Plan will be 
amended from time to time to reflect changes in market conditions and economic demands and 
that such changes are within the scope and intent of this Agreement, so long as the changes are 
consistent with the original Development Concept.  To the fullest extent permitted by applicable 
law and ordinance, the City Representative is authorized to approve Development Plan changes 
consistent with the Development Concept.   

 
“Development Schedule” means the development schedule for the Project attached as 

Exhibit C.   
 

“Douglas Building” means a newly constructed building located between the Exchange 
Place Building and the Kress Building on Douglas Avenue in Wichita, Kansas, with a legal 
description given on Exhibit F. 

 
 “Exchange Place” means the apartments and street level retail space to be constructed and 
owned by the Developer, located in the Exchange Place Building, the Bitting Building, and the 
Douglas Building. 

 
“Exchange Place Building” means the Exchange Place Building located at the northeast 

corner of Douglas and Market in Wichita, Kansas, with a legal description given on Exhibit F. 
 
"Force Majeure" means war, riots, civil commotion, strikes, labor disputes, embargoes, 

natural disasters, Acts of God or other cause or contingency similarly beyond control of the Party 
whose performance is affected thereby, but shall not include weather delays caused by rain, snow, 
or the like, or Project cost increases due to unforeseen conditions or price increases, or the like. 

 
"General Contractor" means the general contractor(s) for the Exchange Place Building, 

Bitting Building and the General Contractor for the Parking Garage, as the case may be, to be 
selected by Developer. 

 
“Industrial Revenue Bonds” means revenue bonds issued by the City under the authority 

of K.S.A. 12-1740 et seq. to finance the cost of purchasing, acquiring, constructing, 
reconstructing, improving, equipping, furnishing, repairing, enlarging or remodeling certain 
facilities, which bonds are payable solely as to principal and interest from rental payments on 
financed facilities. 
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 “Kress Building” means the building currently located at the Northwest corner of 
Douglas and Broadway with a street address of 100 N. Broadway. 

 
"Loan" means a loan from a lender(s) to Developer in an amount sufficient to allow 

Developer to complete the Developer Improvement Contribution pledging some or all of the 
Project Land and improvements. 

 
“Loan Commitment” means a written loan commitment given to Developer from the 

United States Department of Housing and Urban Development (HUD) or other lender on terms 
acceptable to Developer and in an amount sufficient to allow Developer, together with other 
funding sources, to complete the Developer Improvement Contribution.  

  
"Michigan Building" means the property commonly known by that name and located at 

206 East Douglas, Wichita, Kansas, with a legal description given on Exhibit F. 
 
“Parking Facilities” means and consists of two combined areas: the new 273 space 

Parking Garage and the existing 14 parking spaces located at the north area of Exchange Place 
Building.  Collectively, the Parking Facilities will contain approximately 287 parking spaces. 
 

"Parking Garage" means a multilevel parking facility of approximately 273 parking 
spaces to be constructed by Developer on the 200 block of East Douglas, east of the Exchange 
Place Building and west of the Kress Building, with a legal description given on Exhibit F. 
 

"Parties" means, collectively, the City and Developer; "Party" means either of the Parties. 
 
"Project" means plans to renovate the Exchange Place Building and the Bitting Building into 

a residential and commercial complex, and construction of a new residential building and Parking 
Garage on the same block east of the Exchange Place Building and west of the Kress Building.  
Overall, the Project will provide: 

 
• 139  residential apartments at Exchange Place Building. 
• 66 residential apartments at the Bitting Building. 
• 25 residential apartments at the Douglas Building. 
• approximately 16,000 square feet of street level retail space. 
• approximately 273 parking spaces. A minimum of 209 spaces will be allocated for 

use by the apartments.  The remaining spaces will be available for public parking. 
• 14 parking spaces behind the Exchange Place Building.  

 
"Project Architect" means the architect for the Project, to be selected by the Developer.  

 
"Project Land" means the tracts or parcels of land upon which the Exchange Place 

Building, Bitting Building, Douglas Building, and Parking Garage site are located, described on 
Exhibit F, together with all rights, privileges, licenses and easements appurtenant to such tracts. 

 
“Site Plans” means the elevation, drawings and plans depicting the appearance of the 

Project attached as Exhibit A.   
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"Specialists and Consultants" means the Project Architect and the Contractors, together 
with other planning, architectural, engineering, interior design and other specialists and consultants 
selected by the Developer for the design and construction of the Project. 

 
“Tax Increment Shortfall” means the amount equal to the difference between the 

amounts actually paid to the City by the Sedgwick County Treasurer as incremental property taxes 
collected for the Center City South Redevelopment District, pursuant to K.S.A. 12-1770 et seq., 
and the amount scheduled to be paid by the City as debt service on the City’s tax increment 
financing bonds as set forth in Exhibit E, commencing the first year in which a payment is due on 
the City tax increment financing bonds issued to finance the City’s costs hereunder.   The attached 
Exhibit E is an example and will be replaced with an Exhibit E reflecting the actual interest rates 
and debt service after the bonds are sold.   
 

1.2 Other Definitions.  In addition to the terms defined in Section 1.1, other terms will 
have the definitions provided elsewhere in this Agreement. 
 

1.3 Exhibits.  The exhibits identified in this Agreement and attached to it, or otherwise 
identified by the signing or initialing of the Parties, are incorporated by reference and made a part 
of this Agreement as though they were fully set forth in the text of this Agreement. 
 
 Section 2 
 Project  
 

2.1 Project.  Developer shall provide the Developer Improvement Contribution, and  
shall provide all services, equipment, materials, supplies, labor, and every article of any kind 
necessary or appropriate for the planning, development, construction, and furnishing of the Project, 
including those needed or appropriate for opening of the Project for business, all in accordance 
with the Development Plan.  Developer shall be an independent contractor for all purposes, and 
nothing contained in this Agreement nor any actions of the Parties shall be construed to create a 
partnership, joint venture, or agency relationship between the City and Developer.  No one 
performing work on the Project under the direction of Developer, or under the direction of any of 
the Contractors, shall be deemed to be an employee of the City for any reason or purpose 
whatsoever. 
 

2.2 Funding of Project Land Acquisition. Subject to satisfaction of the conditions 
precedent herein, the City will  fund an amount up to the $3,825,000 as described in the definition 
of City Improvement Expenditure, above, to  pay DGL Investments, LLC for  the Project Land 
upon satisfaction of environmental and title requirements and delivery of the documents in Section 
3.1.1 below.   

 
2.3 Project Use.  Subject to applicable statutory requirements, Developer may convert 

and sell some or all of the apartments into condominiums at some point in the future.  Any such 
sale might include a sale of the Parking Facilities to the condominium owners but shall in no way 
reduce the availability of public parking in the Parking Facilities pursuant to Section 4.7 below. 

 
2.4 Conditions Precedent to Project.  The following matters shall be completed prior to 

disbursement of any City Improvement Expenditure. 
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  2.4.1   The closing by Developer of a HUD-guaranteed loan to finance the Project. 

 
 2.4.2   Developer has previously delivered to the City Representative 

documentation acceptable to the City showing that all creditors with claims for payment for work 
done on the Wichita Executive Center have been paid in full for such claims at or prior to the HUD 
loan closing and/or will be paid upon Completion from remaining construction contingency, to the 
extent such contingency funds are available pursuant to Section 8 below 

 
  
 

Section 3 
Construction Phase 

 
3.1 Conditions Precedent to Construction.  The following matters shall be completed 

before construction begins on the Project. 
 

3.1.1 Delivery of Documents.  The documents listed below (or copies), as well as 
any other documents reasonably required prior to commencement of construction, have 
been delivered to the City Representative.  When necessary, Developer shall also procure 
the requisite filings of such documents with the appropriate officials: 

 
(a) Construction permit and all other permits required before commencement of 

construction; 
 
(b) Policies or certificate(s) of insurance evidencing that Developer has procured 

all insurance required by this Agreement; 
 
(c) Satisfactory evidence to City Representative that the General Contractor 

selected by Developer to construct the Project is a registered contractor in good 
standing under the laws of Kansas and the laws of its state of its domicile; 

 
(d) The Development Budget; 
 
(e) The Development Plan;  
 
(f) Performance and labor and material payment bonds as required by City's 

Charter Ordinance No. 203, dated September 19, 2006;  
 
(g) Executed copies of the construction contract between Developer and the 

General Contractor, and the contract between the Developer and the Project 
Architect; 

  
(h) Such other documentation including plans and specifications, schematic 

drawings and renderings of the Project as may reasonably be requested by the 
City Representative to insure the orderly development of the Project; 
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(i) Path of schedule for the Project;  
 
(j)   All approvals from the Historic Preservation Board and all similar approvals 

needed for development of the Project have been obtained in writing; and  
 
(k)   Developer and the City Representative have provided each other with their 

respective written waivers of their rights to cancel this Agreement under 
Section 9.20. 

 
3.1.2  Closing. Developer closing on acquisition of the Exchange Place Building, 

Bitting Building and the site for the location of the Parking Garage. 
 

3.2 Construction.  Developer will cause commencement of construction of the Project 
to begin promptly upon completion of the conditions in Section 3.1.1 and 3.1.2 and receipt 
of the acquisition costs pursuant to Section 2.2, and Developer will pursue Completion of 
construction with due diligence thereafter.  During construction Developer agrees to the 
following conditions and instructions (where applicable, to the respective parts of the 
Project): 

 
(a) To cause construction of the Project in a workmanlike manner, free of any 

material defects, in accordance with the final plans and specifications, and in 
accordance with all applicable building codes, laws, and regulations (including 
the Americans With Disabilities Act, the Kansas Act Against Discrimination, 
and all environmental laws); 

 
(b) To obtain all utility permits, certificates of occupancy, and all other licenses, 

permits and easements required for the operation of the Project; 
 
(c) Supervise the timely and efficient performance of the Contractors and the 

Specialists and Consultants under their respective contracts with Developer to 
enable them to perform their work in a timely, safe, professional and 
workmanlike manner. 

 
(d)  To utilize an invitation and selection procedure for selecting the General 

Contractor for the Parking Garage acceptable to the City.  
 

3.3 Disbursements for Parking Garage.  The parties agree that the City Contribution 
will be paid to Gershman Mortgage in conjunction with the Loan closing and that Gershman will 
be responsible for the disbursement of the City Contribution, without restriction as to the specific 
costs being paid, pursuant to HUD regulations.  It is the City’s expressed intent to fund the City 
Contribution with the proceeds of general obligation temporary notes issued pursuant to its 
constitutional home rule authority, and following completion of the Project to issue its full faith 
and credit tax interment financing bonds to permanently finance Project costs that qualify for tax 
increment financing pursuant to K.S.A. 12-1770a(o).  The Developer agrees to provide the City 
with an accounting of final Project costs within ninety (90) days of Completion, in sufficient detail 
to identify such qualified costs.    

 

151



 

9 
 

3.4  Issuance of Industrial Revenue Bonds. The City agrees to issue its Industrial 
Revenue Bonds in the amount not-to-exceed $45,000,000 to finance the construction of the Project 
for the purpose of providing a sales tax exemption on the construction materials and furnishings, 
fixtures and equipment acquired for the development of the Project.  The Developer agrees to 
purchase such bonds or arrange for the direct placement of the bonds with its lender. The Industrial 
Revenue Bonds will be issued subject to the conditions set forth in the City’s Letter of Intent to 
Issue Industrial Revenue Bonds, the form of which is attached hereto as Exhibit G. 

   
 Section 4 
 Additional Rights and Obligations  
 

4.1 Approvals.  Whenever this Agreement requires the consent or approval of the City 
Representative, the City Representative, in his or her sole discretion, may instead present the 
question to the City Council for the necessary consent or approval. Notwithstanding the foregoing, 
the Parties intend that City Council approval shall not be required or necessary for changes in the 
Development Plan which do not affect the City’s expenditures and are consistent with the 
Development Concept, unless otherwise required by law. 
 

4.2 Title to Property.  Developer shall own the improvements and the Project Land in 
fee simple, free and clear of all liens and encumbrances, subject only to:  liens and encumbrances 
placed thereon by Developer and real estate taxes and special assessments.  
  
 4.3 Related Improvements.  Developer may construct related improvements, such as 
landscaping and streetscaping, and the City Representative will coordinate and cooperate with 
Developer to accommodate those improvements within the Project schedule.    
 

4.4 Development Assistance.  The City will provide development assistance to 
Developer, as needed, to facilitate and expedite the issuance of building permits and compliance 
with other City-controlled requirements relating to completion of the Project. 
 

4.5 Access to Site.  The City will provide reasonable access to Developer for staging 
and work areas adjacent to the Project Land.  Toward this end, the City will cooperate with 
Developer to close streets under established City procedure during agreed periods of demolition 
and construction. 
 

4.6 Certificate and Release.  Upon proper application by Developer, the City will issue 
a certificate and release to Developer in regard to the Gilbert and Mosley groundwater 
contamination in accordance with the customary process for application and issuance of those 
certificates. 

 
4.7 Use of Parking Garage.  A minimum of 64 parking spaces shall be set aside in the 

Parking Garage for public parking and the balance for the exclusive use of the residents and guests 
of Exchange Place Building and Douglas Building.  This allocation can be revised by Developer as 
market experience may demonstrate a need to reallocate parking spaces with consent of the City 
Representative (which consent shall not be unreasonably withheld or delayed).  
 

Comment [BA1]: Increased to ensure all costs 
subject to sales tax are covered. 
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 Section 5 
 Insurance, Bonding, and Indemnification 
 

5.1 Types of Coverage.  Developer shall carry, or cause the General Contractor to 
carry, the following insurance coverage insuring Developer, General Contractor, and City through 
final completion (as defined in the construction contracts): 

 
(a)  Special or builder's "all risk" insurance (including theft, vandalism, boiler, and 

pressure vessel coverage), in an amount reasonably acceptable to the City 
representative, insuring Developer’s and City's interests in the Project and any and all 
furniture, equipment, supplies and other property owned, leased, held or possessed by 
Developer or City in the Project (insurance shall also insure against loss from collapse 
of any part of the building or other structural failure during construction); 

 
(b) Comprehensive general liability insurance insuring Developer and City against all 

liability for injury to or death of a person or persons and for damage to property in any 
way occasioned by or arising out of the activities of Developer, City, and their 
respective agents, contractors, or employees, in connection with the design and 
construction of the Project, in the amount of not less than Five Hundred Thousand 
Dollars ($500,000) or in such other amounts as may be reasonably acceptable to 
Developer and the City, provided, however, such policies shall not name the City, or 
insure the City, for an amount of coverage in excess of the City's maximum liability 
pursuant to the Kansas Tort Claims Act and amendments (and any similar law limiting 
the liability of the City); 

 
(c) Workers' compensation insurance; 
 
(d) Performance and labor and material payment bonds for the General Contractor as 

required by City Charter Ordinance No. 203; 
 
(e) Automobile insurance (if applicable) with per occurrence limits of not less than 

$500,000; and 
 
(f) All other insurance as required by law. 

 
5.2 Policy Requirements.  The following general requirements shall apply to all 

insurance coverage carried by Developer and General Contractor pursuant to Section 5.1: 
 

(a) To the extent available, each policy shall contain a clause whereby the insurer waives 
all rights of subrogation against General Contractor, Developer, and City, as the case 
may be; 

 
(b) Subject to the limitations on general liability insurance in Section 5.1(b), the City shall 

be named as its interests appear in all policies obtained by Developer and General 
Contractor; 
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(c) Such policies shall be with reputable insurance companies reasonably acceptable to 
Developer, City, and General Contractor and licensed to do business in Kansas; 

 
(d) Developer shall provide the City Representative with policies or certificates of 

insurance evidencing such coverage prior to the start of construction; 
 
(e) Within thirty (30) days prior to expiration of coverage, or as soon as practicable, 

renewal policies or certificates of insurance evidencing renewal and payment of 
premium shall be provided by Developer to the City Representative; and 

 
(f) The policies must be non-cancelable unless the carrier provides to the City 

Representative thirty (30) days' prior written notice of cancellation. 
 

5.3 Indemnification.  Developer agrees to indemnify, hold harmless, and defend City and 
members of the City Council, officers, agents, and employees (collectively referred to as the "City 
Indemnified Parties") from and against all loss, damage, liability, cost or expense including, but not 
limited to, attorneys' fees and court costs incurred or suffered by or claimed against any of the City 
Indemnified Parties by any person or entity by reason of injury, death, loss, or damage to any person, 
property, or business which arises, or is alleged to have arisen, from the negligence or willful 
misconduct of Developer, its officers, directors, agents, or employees, or the accuracy or 
incompleteness of information furnished by these persons to the City.   

 
The City’s liability for any claims asserted by any person or entity by reason of injury, death, 

loss, or damage to any person, property, or business which arises, or is alleged to have arisen, from the 
negligence of willful misconduct of the City, its officers, directors, agents, or employees, shall be 
governed by the Kansas Tort Claims Act and other applicable laws of the State of Kansas. 
 
 Section 6 
 Term and Survival 
 

The term of this Agreement shall commence upon the date of this Agreement and, unless 
terminated sooner as provided in this Agreement, shall end on the date that all of the following 
have occurred: the City Improvement Expenditure have been released to Developer or otherwise 
paid; the Project is Completed;  the Project is open to the public; and, any balance remaining in the 
Tax Increment Shortfall Escrow has been released to Developer.  However, the following 
provisions of this Agreement shall survive beyond the end of the term:  all representations and 
warranties; all agreements of indemnification; all obligations of conveyance of title; parking 
allocations under Section 4.7; limitations on assignment under Section 9.16; and limitations 
concerning the Cash Basis and Budget Laws.  
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 Section 7 
 Representations, Warranties, and Guaranties 
 

7.1 City.  The City warrants and represents to Developer as follows: 
 

(a) It is a municipal corporation, duly incorporated and validly existing under the laws of 
the State of Kansas. 

 
(b) To the best of its knowledge, it has full power and authority to execute this Agreement 

and consummate the transactions contemplated hereby subject to the limitations 
expressed herein or otherwise imposed by law. 

 
(c) Neither the execution and delivery of this Agreement and the other documents 

contemplated herein nor the making of the City Improvement Expenditure  will 
conflict with or result in a breach of any of the terms, covenants and provisions of any 
judgment, order, injunction, decree or ruling of any court or governmental agency, 
body or authority to which it is subject or of any material provision of any agreement, 
contract, indenture or instrument to which it is a party or by which it is bound, or 
constitutes a material breach thereunder. 

 
7.2 Developer.  The Developer warrants and represents to City as follows: 
 
(a) It is a limited liability company duly organized, validly existing, and in good standing 

under the laws of Kansas. 
 
(b) It has the requisite power through  John McWilliams Jr. to execute the documents 

under this Agreement and to consummate the transactions contemplated thereby. 
 
(c) Neither the execution and delivery of the documents on its part, nor the making of the 

Developer Improvement Contribution, nor the construction of the Project will conflict 
with or result in a breach of any of the terms, covenants and provisions of any 
judgment, order, injunction, decree or ruling of any court or governmental agency, 
body or authority to which it is subject or of any material provision of any agreement, 
contract, indenture or instrument to which it is a party or by which it is bound, or 
constitutes a material breach thereunder. 

 
(d) It is duly authorized and registered to carry on business in Kansas pursuant to the laws 

of Kansas. 
 
(e) Before commencement of construction, Developer will have examined the Project 

Land, the Exchange Place Building and the Bitting Building and made all other 
investigations it deems necessary to perform its duties under this Agreement and 
satisfy itself that there exists no condition on or about the Project Land or said 
buildings that would materially hinder or prohibit development of the Project as 
described in the Development Plan.  The warranty under this subparagraph (e) does 
not restrict Developer’s right to cancel this Agreement as provided in Section 9.20. 
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(f) All contracts with Contractors shall warrant that the work performed or material 
supplied by that Contractor to the Project will be free from any defects in materials 
and workmanship for a period of at least one (1) year from the date of Completion, 
and that such warranty does not restrict or otherwise limit that Contractor's obligation 
to construct the Project in a workmanlike manner and in accordance with the 
Development Plan as it pertains to that Contractor's work.   

 
(g) It shall use reasonable care to insure that all Specialists and Consultants selected in 

connection with the design and construction of the Project shall be highly qualified to 
do the work they are engaged to perform and Developer shall make reasonable 
inquiries as to such persons' background, experience and reputation to assure they are 
well qualified to undertake such work. 

 
Section 8 

Tax Increment Shortfall Escrow 
 

Upon Completion of the Project, any funds held by Gershman Mortgage as construction 
contingency funds will be deposited in a separate Tax Increment Shortfall Escrow account to be 
held by Gershman for the benefit of the City, up to the amount of One Million Dollars 
($1,000,000).  In the event there is Tax Increment Shortfall, as defined above, the City may draw 
such sums as may be available in the Tax Increment Shortfall Escrow.  The Developer 
acknowledges that the City shall enter into a separate agreement with Gershman for the 
administration of the Tax Increment Shortfall Escrow and that the Tax Increment Shortfall Escrow 
shall not be used as security for the HUD Loan. 

 
When all Tax Increment Shortfall has been paid and the amounts actually paid to the City 

by the Sedgwick County Treasurer as incremental property taxes collected for the Center City 
South Redevelopment District, pursuant to K.S.A. 12-1770 et seq., exceed 110% of the maximum 
amount projected to be paid by the City as annual debt service on the City’s tax increment 
financing bonds as set forth in Exhibit E for two consecutive years, as documented  to the 
satisfaction of the City, any remaining balance in the Tax Increment Shortfall Escrow will be 
released to Developer.   

 
Section 9 

General Provisions 
 

9.1 Governing Law.  This Agreement and the legal relations between the Parties shall 
be governed by, construed and interpreted under the laws of the State of Kansas, and exclusive 
venue for all disputes and litigation shall be in Wichita, Kansas only. 
 

9.2 No Waiver.  No failure of a Party to exercise any power given under this 
Agreement or to insist upon strict compliance of  another Party with its obligations hereunder, and 
no custom or practice of the Parties at variance with the terms hereof, shall constitute a waiver of 
either Party's right to demand exact compliance with the terms of this Agreement. 
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9.3 Entire Agreement.  This Agreement contains the entire agreement of the Parties 
with respect to the subject matter hereof, and no representations, inducements, promises, or agree-
ments, oral or otherwise, between the Parties not embodied herein shall be of any force or effect. 
 

9.4 Written Amendments.  Any amendment to this Agreement shall not be binding on 
any of the Parties unless the amendment is in writing, is duly authorized, and is duly executed by 
the Parties to this Agreement. 
 

9.5 Time of Essence.  Time is of the essence of this Agreement. 
 

9.6 Counterparts.  This Agreement may be executed in several counterparts, each of 
which shall be deemed an original, and all such counterparts together shall constitute one and the 
same instrument. 
 

9.7 Headings.  The headings of the sections and subsections of this Agreement are 
inserted for convenience only and do not constitute a part of this Agreement. 
 

9.8 Notices.  All notices required to be given under this Agreement shall be delivered 
in writing and delivered either by (a) hand delivery, and considered delivered upon receipt, 
(b) telefacsimile, and considered delivered upon completion of transmittal, (c) certified mail, and 
considered delivered upon signed receipt or refusal to accept notice, or (d) nationally-recognized 
overnight delivery service, and considered delivered the next business day after the notice is 
deposited with that service for delivery.  For notice purposes, the Parties agree to keep each other 
informed at all times of their current addresses.  For purposes of notices or other written 
communications, the addresses of the Parties shall be as follows: 
 

  (a) If to the City: 
 

City Manager 
City Hall, 13th Floor 
455 North Main Street 
Wichita, Kansas  67202 
Fax # (316) 268-4519 

and  
City Clerk 
City Hall, 13th Floor 
455 North Main Street 
Wichita, Kansas 67202 

and 
City Attorney 
City Hall, 13th Floor 
455 North Main Street 
Wichita, Kansas 67202 
Fax # (316) 268-4335 
 

(b)  If to Developer: 
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John K. McWilliams, Manager 
KS1 LLC 
7979 East Princess Drive, Suite 17  
Scottsdale, Arizona 85255 
Fax # (435) 575-0143 

 
9.9 Nondiscrimination and Equal Economic Opportunity. The Parties covenant and 

agree that in the performance of their duties and obligations under this Agreement and any other 
document, instrument, or agreement in connection with the transactions contemplated by this 
Agreement, neither of the Parties, nor their respective agents, employees, officers, directors, 
consultants, contractors or subcontractors, will discriminate against any applicant for employment 
or employee because of race, color, religion, sex, national origin, age, handicapped or disability 
status, or veterans status.  The Parties agree to adhere to the City’s standard contracting 
requirements as they relate to Nondiscrimination and Equal Employment Opportunity as set forth 
in Exhibit H. 
 

9.10 Severability.  If any clause or provision of this Agreement is or becomes invalid 
or unenforceable because of present or future laws or any rule or regulation of any governmental 
body or entity, then the remaining parts of this Agreement shall not be affected by such invalidity 
or unenforceability, and the remainder of this Agreement shall be enforced to the greatest extent 
permitted by law.   
 

9.11 Licenses and Permits.  It shall be the ultimate responsibility of Developer to 
secure all local licenses and permits required to be obtained by Developer or City with respect to 
construction, completion and occupancy of the Project, including any necessary building, 
occupancy, sewer and utility permits.  The City shall cooperate with Developer and all Contractors 
to the extent permitted by law in connection with the issuance of these licenses and permits. 
 

9.12 Documents.  All as-built drawings, plans, specifications, and other documents 
prepared for the Project pursuant to this Agreement shall become or remain the property of 
Developer whether or not the Project is Completed. 
 

9.13 Approvals.  Whenever the approval or consent of a Party is required in this 
Agreement, such approval or consent shall not be unreasonably withheld, delayed or conditioned. 
 

9.14 "Including."  Whenever general words or terms are followed by the word 
"including" (or other forms of the word "include") and words of particular and specific meaning, 
the words "including without limitation," and the general words shall be construed in their widest 
extent, and shall not be limited to persons or things of the same general kind or class as those 
specifically mentioned in the words of particular and specific meaning. 
 

9.15 Binding Effect.  Subject to the limitations of Section 9.16, this Agreement shall be 
binding upon and shall inure to the benefit of the Parties and their respective successors and 
assigns. 

 
9.16 Assignment.  Except as provided herein, no Party may assign all or any part of its 

interest in this Agreement without the prior written consent of the other Parties, and any such 
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assignment without such consent shall be void.  The City may assign all or part of its interest to a 
city-established entity without approval of the other Parties so long as such assignee has the legal 
authority to fulfill the City's obligations under this Agreement and, to the extent that it does not 
have such authority, the assignment shall continue in effect but the City will remain obligated for 
such nonassignable or unauthorized obligations.  Members of the Developer may pledge their 
membership interests in the Developer entity to the lender holding the primary Loan on the Project 
if so required by such lender.  Developer may transfer membership interests to other parties 
without the consent of the City; provided however, no such transfer may occur unless John 
McWilliams remains the manager of the Developer and unless  John McWilliams retains at least a 
75% ownership interest in the Developer, either  personally or through ownership in an entity that 
is a member of the Developer.   
 

9.17 Brokerage Commissions.  Except as noted below, both Parties represent to the 
other that they have not discussed this Agreement or the subject matter thereof with any real estate 
broker, agent or salesperson so as to create any legal right in any such broker, agent or salesperson 
to claim a real estate commission or similar fee with respect to the transactions contemplated by 
this Agreement.  Both Parties hereby indemnify the other Party against and agree to hold the other 
harmless from any and all claims, suits, or judgments (including, without limitation, court costs 
and attorneys' fees incurred in connection with any such claims, suits or judgments) for any real 
estate commissions or similar fees arising out of or in any way connected with any claimed agency 
relationship with the indemnitor and relating to the transactions contemplated by this Agreement.     
 

9.18 Cash Basis and Budget Laws.  It is the intent of the Parties that the provisions of 
this Agreement are not intended to violate the Kansas Cash Basis Law (K.S.A. 10-1101, et seq.) 
(the "Cash Basis Law") or the Kansas Budget Law (K.S.A. 79-2925) (the "Budget Law").  
Therefore, notwithstanding anything to the contrary herein contained, the City's obligations under 
this Agreement are to be construed in a manner that assures that the City is at all times not in 
violation of the Cash Basis Law or the Budget Law. 
 

9.19 Other Agreements.  The Parties also covenant to negotiate and execute such 
additional documents as may be reasonably necessary to provide for the coordinated construction 
and operation of the Project. 

 
9.20 Cancellation.  In addition to other cancellation provisions under this Agreement, 

this Agreement may be cancelled by Developer before payment of costs for acquisition of the 
Project Land if: 
 

< the improvements to the Project contemplated by this Agreement cannot be made within 
the Development Budget; or 
 

< Developer is unable to obtain financing and equity sufficient to make the Developer 
Improvement Contribution. 
 
 If Developer cancels this Agreement under the terms of this Section 9.20, then the 
Parties will pay their own expenses incurred to date, without seeking compensation from each 
other, and they shall have no further obligations toward each other. 
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9.21  Counterparts.  This Agreement may be executed in any number of counterparts, 
each of which shall be deemed to be an original and all of which together shall comprise but a 
single document. 
 

9.22  Force Majeure.  If an act of Force Majeure so damages the Project that it cannot 
be Completed within the Development Budget, then either Party may terminate this Agreement by 
giving written notice to the other.  In that event, the Parties will pay their own respective costs and 
expenses incurred and thereafter have no further obligation to Complete construction and 
development of the Project.  
 
CITY:   
City of Wichita  
   
 
By: _________________________________         
       Carl Brewer, Mayor       

 
 
Attest:_______________________________  
          Karen Sublett, City Clerk  
 
Approved as to Form:         
 
_____________________________________ 
Gary Rebenstorf, City Attorney 
 
 
DEVELOPER: 
KS1 LLC 
 
 
 
By:__________________________________ 
       John K. McWilliams, Manager 

 
 

Exchange Place LLC executes this Development Agreement for the purpose of consenting to the 
substitution of KS1 LLC for Exchange Place LLC as Developer. 
 
Exchange Place LLC 
 
 
By: _________________________________ 
       Michael Elzufon, Manager 
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EXHIBIT A 
 

Site Plans
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EXHIBIT B 
 

Development Budget:  
 
 

Sources and Uses of Funds per HUD Form 92013  
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EXHIBIT C 
 

Development Schedule 
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EXHIBIT D 
 

Development Concept 
March 24, 2010 

 
The Project consists of two major components:  (1) creation of 230 residential units and retail 

space in the downtown core by renovation of the Exchange Place Building and the Bitting Building 
and  construction of a new Douglas Building and (2) construction of a new 273 stall Parking Garage. 

 
Residential Units and Retail. The Exchange Place Building and the Bitting Buildings are 

located on the Northeast and Northwest corners of East Douglas and Market. The new Douglas 
Building will be located east of the Exchange Place Building. They will be converted and 
constructed into a residential and commercial complex which the Developer will convert and sell as 
condominiums. Any such sale might include a sale of the Parking Facilities to the condominium 
owners.  Overall, the Project will provide: 

 
• 230 residential apartments; and  
• Approximately 15,000 square feet of street level retail space. 

 
The collective apartments for all three buildings will be called Exchange Place apartments.  Retail 
space will be located on the ground floor and serve occupants of the buildings as well as enhancing 
the availability of services for other workers and residents in the Downtown core area.  
Construction will begin after closing of the construction loan, and is anticipated to begin in the 3rd 
quarter of 2010 and be completed in eighteen months with an estimated cost of improvements of 
not less than $34,000,000. 
 

Parking Facilities.  Developer will construct a multilevel Parking Garage on the 200 block 
of East Douglas, west of the Kress Building and north / behind the new Douglas Building  to 
contain 273 parking spaces.  Additional parking spaces (14) will be located behind (north of) the 
Exchange Place Building.  These two facilities are collectively described as the Parking Facilities 
and will contain approximately 287 parking spaces And, because of the automated system in the 
Parking Garage, can provide parking for over 500 residential and retail/office users.  A minimum 
of 64 of these spaces will be available for daily and monthly public use. Construction is anticipated 
to begin in the 3rd quarter of 2010 and be complete in the 2nd quarter of 2011 at an estimated cost 
of approximately $7,801,557 which the City will fund up to the amount available under the City 
Contribution. 
 
 Compatible Facing.  The Douglas Avenue sides of The Exchange Place Building/ and the 
Douglas Building will be designed to have compatible facing.  The Project’s exterior facades have 
already been reviewed and approved by the City’s Historic Preservation Board.  Plans will also be 
submitted for review by the Design Council. 
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EXHIBIT E  
Projected Debt Service Schedule 

City of Wichita, Kansas – Tax Increment Financing Bonds 
 

Annual G.O. Projected
Period Taxable Revenue $1M Annual Cumulative
Ending Principal Rate Interest P&I Available Escrow Balance Balance

(1) (2) (3) (4) (5) (7) (8) (9) (10)
9/1/2016 360,000      3.50% 227,500      587,500      418,424      169,076      -              -             
9/1/2017 380,000      3.50% 442,400      822,400      638,797      183,603      -              -             
9/1/2018 575,000      3.50% 429,100      1,004,100   832,000      172,100      -              -             
9/1/2019 620,000      3.50% 408,975      1,028,975   851,338      177,637      -              -             
9/1/2020 650,000      3.50% 387,275      1,037,275   873,678      163,597      -              -             
9/1/2021 600,000      3.50% 364,525      964,525      896,459      68,066        -              -             
9/1/2022 585,000      3.50% 343,525      928,525      919,688      65,921        57,084        57,084       
9/1/2023 580,000      3.50% 323,050      903,050      943,375      40,325        97,410       
9/1/2024 630,000      3.50% 302,750      932,750      967,529      34,779        132,189     
9/1/2025 680,000      3.50% 280,700      960,700      992,159      31,459        163,648     
9/1/2026 730,000      3.50% 256,900      986,900      1,017,273   30,373        194,021     
9/1/2027 770,000      3.50% 231,350      1,001,350   1,042,883   41,533        235,554     
9/1/2028 830,000      3.50% 204,400      1,034,400   1,068,997   34,597        270,151     
9/1/2029 870,000      3.50% 175,350      1,045,350   1,095,625   50,275        320,426     
9/1/2030 940,000      3.50% 144,900      1,084,900   1,122,778   37,878        358,304     
9/1/2031 1,000,000   3.50% 112,000      1,112,000   1,150,466   38,466        396,771     
9/1/2032 1,070,000   3.50% 77,000        1,147,000   1,178,700   31,700        428,470     
9/1/2033 1,130,000   3.50% 39,550        1,169,550   1,207,489   37,939        466,409     

13,000,000 4,751,250   17,751,250 17,217,659 466,409      

City of Wichita, Kansas
Center City South Redevelopment District

Exchange Place Project
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EXHIBIT F 
 

Legal Descriptions – Project Land 
(General legal descriptions to be finalized prior to conveyance) 

 
Exchange Place Building 
 
Lot 110 on Douglas Avenue, in Greiffenstein’s Original Town, now City of Wichita, Sedgwick 
County, Kansas, together with the vacated airspace above a height of 13.5 feet over the South Half 
of the East and West alley adjoining said Lot on the North. 
 
Lot 112 on Douglas Avenue, in Greiffenstein’s Original Town, now City of Wichita, Sedgwick 
County, Kansas, together with the vacated airspace above a height of 13.5 feet over the South Half 
of the East and West alley adjoining said Lot on the North. 
 
Lot 114 on Douglas Avenue, in Greiffenstein’s Original Town, now City of Wichita, Sedgwick 
County, Kansas, together with the vacated airspace above a height of 13.5 feet over the South Half 
of the East and West alley adjoining said Lot on the North.   
 
Lots 14 and 16, on Market Street, in Greiffenstein’s Original Town, now City of Wichita, 
Sedgwick County, Kansas, together with the vacated airspace above a height of 13.5 feet over the 
West 70 1/10 feet of the North Half of the East and West alley adjoining said Lot 14 on the South. 
 
Lot 18 and the South 0.20 feet of Lot 20, on Market Street, in Greiffenstein’s Original Town, now 
City of Wichita, Sedgwick County, Kansas. 
 
Bitting Building 
 
East 20½ Feet of Lot 106 and all of Lot 108 on Douglas Avenue, in Greiffenstein’s Original Town, 
Wichita, Sedgwick County, Kansas.   
 
Michigan Building 
 
Lot 116 and the West one Foot of Lot 118, on Douglas Avenue in Greiffenstein’s Original Town, 
now City of Wichita, Sedgwick County, Kansas. 
 
Parking Garage Douglas Building-200 block of East Douglas, West of the Kress Building 
 
Lot 118, except the West one Foot and all of Lot 120 on Douglas Avenue, in Greiffenstein’s 
Original Town, now City of Wichita, Sedgwick County, Kansas, AND a tract described as follows:  
Beginning 175 feet East from the Monument on Market Street on the North side of Douglas 
Avenue, said point being on the West side of alley; thence West 3 feet 1½ inches; thence North 
130 Feet to the alley; thence East 3 Feet 1½ inches to alley; thence South 130 Feet to the place of 
beginning. 
 
Lots 122, 124, and 126 on Douglas Avenue in Greiffenstein’s Original Town, Wichita, Sedgwick 
County, Kansas.  
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EXHIBIT G 
 

Form of Letter of Intent to Issue Industrial Revenue Bonds 
 
 
 
October __, 2013 
 
Mr. John K. McWilliams, Manager 
KS1 LLC 
7979 East Princess Drive, Suite 17  
Scottsdale, Arizona 85255 
 
Dear Mr. McWilliams: 
 
In accordance with the action taken at a regular meeting held on October __, 2013, the Mayor of 
the City of Wichita, Kansas, on behalf of the governing body of such City, hereby tenders its 
written intent to issue an amount not to exceed $45,000,000 in City of Wichita Taxable Industrial 
Revenue Bonds.  Absent subsequent rescission or extension by action of the governing body, this 
intent to issue bonds will remain in effect for a period of one year, ending December 31, 2014.  
This letter of intent is an indication of the intent of the City to issue the proposed bonds, and is 
subject in all respects to the governing body’s final approval of the terms of the Bond Ordinance, 
Trust Indenture, Lease Agreement, Guaranty Agreement and other related documents.  In the event 
that the proposed Taxable Industrial Revenue Bonds are not ultimately issued for any reason, the 
City of Wichita, Kansas shall not be deemed to have assumed or incurred any liability or 
obligation to KS1 LLC or any other party by virtue of any proceedings or actions taken in 
connection therewith. 
 
The purpose of the bond issue will be to enable KS1 LLC to construct and equip two the Exchange 
Place Project, a mixed-use residential/commercial development located at the intersection of 
Douglas Avenue and Market Street, in the City of Wichita, to be leased to KS1 LLC.  KS1 LLC  
has represented that it will make a total capital investment in the project of approximately 
$45,000,000. 
 
The City’s governing body has also approved sales tax exemption, with an estimated value of 
$1,000,000.  The sales tax exemption is within the description of “public incentives” in the City’s 
Economic Development Incentive Policy, and will be fully subject to the ongoing compliance and 
repayment provisions of such policy. 
 
This intent to issue bonds is given subject to the following conditions: 
 

1. Negotiation of a Lease Agreement, which will preclude assignments or subleases made 
without the City’s consent, and which will also contain requirements for completion of the 
capital investment referred to above, timely payment of all property taxes, compliance with 
all applicable governmental laws, rules and regulations (including ordinances of the City, 
as they exist or may hereafter be adopted, pertaining to civil rights and equal employment 
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opportunity, as required by Section 2.12.950 of the Code of the City of Wichita), and 
provision for payment to the City of any amounts necessary to recapture from KS1 LLC, 
the financial benefit conferred by the sales tax exemption associated with the issuance of 
the bonds, in the event that KS1 LLC fails to comply (or cause its sublessees to comply) 
with any of the conditions referenced in this paragraph. 

2. Preparation of an appropriate Bond Ordinance, which will contain a provision pledging the 
financed property and net earnings therefrom as security for payment of the bonds, 
pursuant to K.S.A. 12-1744. 

3. Execution of guarantees for the payment of the bonds (which, for the tenant, may be in the 
form of an unconditional guaranty incorporated in the Lease). 

4. Agreement to pay all costs incurred by the City for processing the application and issuance 
of the bonds. 

5. Agreement to enter into the City's Administrative Service Fee Agreement providing for 
annual payments of $2,500 each year for the time period in which the bonds are 
outstanding. 

6. Agreement that, prior to the issuance of the bonds, the applicant and any proposed 
sublessees will have an approved Equal Employment Opportunity/Affirmative Action Plan 
on File with the City. 

7. An agreement that, prior to the issuance of the bonds, the applicant will have obtained 
approval from City staff of a proposed water conservation plan. 

8. An agreement to make any payment required as a condition of the letter of intent, or which 
may be required as a contingent payment in the Lease in the event that certain conditions 
(including failure to comply with other conditions of the letter of intent or the City’s 
Economic Development Incentive Policy) occur during the time period in which the bonds 
are outstanding. 

9. An agreement to provide the City, at the time the proposed Lease agreement is submitted, 
an Environmental Site Assessment ("ESA"), performed by an independent consultant 
recognized as an expert in the area, that documents the environmental condition of the 
property; bonds generally will not be issued if the ESA discloses environmental conditions 
that might lead to monetary liability for owners or operators of the property. 

10. An agreement, to be incorporated in the Lease agreement, that the applicant will use and 
operate the project in accordance with all applicable environmental laws and regulations, 
and will indemnify and hold the City harmless from any and all liabilities (other than 
liabilities resulting from environmental contamination primarily caused by the City's own 
agents or employees) arising under any environmental law or regulation. 

11. An agreement to furnish copies of any annual financial audits to the City. 

12. An agreement to cooperate with any annual compliance audit procedure(s) the City may 
adopt to monitor compliance with conditions, including any annual reports required of the 
applicant and any inspections of the applicant's premises or interviews with the applicant's 
staff. 
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13. An agreement to obtain all insurance the City may require in connection with the 
construction, maintenance or operation of the project, or liabilities arising out of the 
operation of the project, including (without limitation) a performance bond sufficient to 
secure completion of the project. 

14. An agreement that, prior to issuance of the bonds, the applicant will provide proof that all 
ad valorem property taxes on the project property due and owing up to the proposed date of 
issuance have been paid. 

15. Arrangement (such as a Bond Placement Agreement) for the sale of the bonds, which shall 
contain suitable indemnification agreements from the prospective tenant indemnifying and 
holding the City harmless from liabilities arising from disclosure or registration provisions 
of state or federal securities laws. 

16. An agreement that the tenant will not, while any of the bonds are outstanding, have a 
commercial banking relationship with the trustee of the bond issue, unless the bondholders 
shall first acknowledge in writing the existence of the relationship and waive any conflict 
that might exist as a result of such relationship. 

17. An agreement that prior to the issuance of the bonds, the prospective tenant will obtain a 
suitable commitment for a policy of title insurance insuring the title of any real property 
conveyed to the City in connection with the financing. 

As a guide for developing the Lease Agreement and Bond Ordinance, the Exchange Place 
Development Agreement dated October __, 2013, to the extent not inconsistent herewith, is 
incorporated as a part of this letter.  A copy of this letter is enclosed for your records.  Please sign 
and return the original to the City’s Office of Urban Development, 455 N. Main Street – 13th 
Floor, Wichita, Kansas 67202, to evidence KS1 LLC’s acceptance of the terms and conditions 
hereof. 
 
      Sincerely, 
 
 
 
 Carl Brewer 
 Mayor 
 
ATTEST: 
 
 
 
__________________________________ 
Karen Sublett, City Clerk 
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 ACCEPTED: 
 
 KS1 LLC 
 
 
 ____________________________________ 
 John K. McWilliams, Manager 
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EXHIBIT H 
 

REVISED NON-DISCRIMINATION AND 
EQUAL EMPLOYMENT OPPORTUNITY/AFFIRMATIVE ACTION PROGRAM 

REQUIREMENTS STATEMENT FOR CONTRACTS OR AGREEMENTS 
 
During the term of this contract, the contractor or subcontractor, vendor or supplier of the City, by 
whatever term identified herein, shall comply with the following Non-Discrimination -- Equal 
Employment Opportunity/Affirmative Action Program Requirements: 
 
A. During the performance of this contract, the contractor, subcontractor, vendor or supplier of the 

City, or any of its agencies, shall comply with all the provisions of the Civil Rights Act of 
1964, as amended:  The Equal Employment Opportunity Act of 1972; Presidential Executive 
Orders 11246, 11375, 11131; Part 60 of Title 41 of the Code of Federal Regulations; the Age 
Discrimination in Employment Act of 1967; the Americans with Disabilities Act of 1990 and 
laws, regulations or amendments as may be promulgated thereunder. 

 
B. Requirements of the State of Kansas: 
 

1. The contractor shall observe the provisions of the Kansas Act against Discrimination 
(Kansas Statutes Annotated 44-1001, et seq.) and shall not discriminate against any 
person in the performance of work under the present contract because of race, religion, 
color, sex, disability, and age except where age is a bona fide occupational 
qualification, national origin or ancestry; 

 
2. In all solicitations or advertisements for employees, the contractor shall include the 

phrase, "Equal Opportunity Employer", or a similar phrase to be approved by the 
"Kansas Human Rights Commission"; 

 
3. If the contractor fails to comply with the manner in which the contractor reports to the 

"Kansas Human Rights Commission" in accordance with the provisions of K.S.A. 1976 
Supp. 44-1031, as amended, the contractor shall be deemed to have breached this 
contract and it may be canceled, terminated or suspended in whole or in part by the 
contracting agency; 

 
4. If the contractor is found guilty of a violation of the Kansas Act against Discrimination 

under a decision or order of the "Kansas Human Rights Commission" which has 
become final, the contractor shall be deemed to have breached the present contract, and 
it may be canceled, terminated or suspended in whole or in part by the contracting 
agency; 

 
5. The contractor shall include the provisions of Paragraphs 1 through 4 inclusive, of this 

Subsection B, in every subcontract or purchase so that such provisions will be binding 
upon such subcontractor or vendor. 

 
C. Requirements of the City of Wichita, Kansas, relating to Non-Discrimination -- Equal 

Employment Opportunity/Affirmative Action Program Requirements: 
 

1. The vendor, supplier, contractor or subcontractor shall practice Non-Discrimination -- 
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Equal Employment Opportunity in all employment relations, including but not limited 
to employment, upgrading, demotion or transfer, recruitment or recruitment 
advertising, layoff or termination, rates of pay or other forms of compensation, and 
selection for training, including apprenticeship.  The vendor, supplier, contractor or 
subcontractor shall submit an Equal Employment Opportunity or Affirmative Action 
Program, when required, to the Department of Finance of the City of Wichita, Kansas, 
in accordance with the guidelines established for review and evaluation; 

 
2. The vendor, supplier, contractor or subcontractor will, in all solicitations or 

advertisements for employees placed by or on behalf of the vendor, supplier, contractor 
or subcontractor, state that all qualified applicants will receive consideration for 
employment without regard to race, religion, color, sex, "disability, and age except 
where age is a bona fide occupational qualification", national origin or ancestry.  In all 
solicitations or advertisements for employees the vendor, supplier, contractor or 
subcontractor shall include the phrase, "Equal Opportunity Employer", or a similar 
phrase; 

 
3. The vendor, supplier, contractor or subcontractor will furnish all information and 

reports required by the Department of Finance of said City for the purpose of in-
vestigation to ascertain compliance with Non-Discrimination -- Equal Employment 
Opportunity Requirements.  If the vendor, supplier, contractor, or subcontractor fails to 
comply with the manner in which he/she or it reports to the City in accordance with the 
provisions hereof, the vendor, supplier, contractor or subcontractor shall be deemed to 
have breached the present contract, purchase order or agreement and it may be 
canceled, terminated or suspended in whole or in part by the City or its agency; and 
further Civil Rights complaints, or investigations may be referred to the State; 

  
4. The vendor, supplier, contractor or subcontractor shall include the provisions of 

Subsections 1 through 3 inclusive, of this present section in every subcontract, 
subpurchase order or subagreement so that such provisions will be binding upon each 
subcontractor, subvendor or subsupplier. 

 
5. If the contractor fails to comply with the manner in which the contractor reports to the 

Department of Finance as stated above, the contractor shall be deemed to have 
breached this contract and it may be canceled, terminated or suspended in whole or in 
part by the contracting agency; 

 
D. Exempted from these requirements are:   
 

1. Those contractors, subcontractors, vendors or suppliers who have less than four (4) 
employees, whose contracts, purchase orders or agreements cumulatively total less than 
five thousand dollars ($5,000) during the fiscal year of said City are exempt from any 
further Equal Employment Opportunity or Affirmative Action Program submittal. 

 
2. Those vendors, suppliers, contractors or subcontractors who have already complied 

with the provisions set forth in this section by reason of holding a contract with the 
Federal government or contract involving Federal funds; provided that such contractor, 
subcontractor, vendor or supplier provides written notification of a compliance review 
and determination of an acceptable compliance posture within a preceding forty-five 
(45) day period from the Federal agency involved.  

173



Agenda Item No. IV-3 
       

City of Wichita 
City Council Meeting 

October 8, 2013 
    
TO:   Mayor and City Council 
 
SUBJECT:  Approval of the Issuance of STAR Bonds for the K-96 Greenwich Star Bond 

Project (District II)   
 
INITIATED BY: Urban Development Office  
 
AGENDA:  New Business 
 
 
Recommendation:  Approve the first reading of the ordinance authorizing the issuance of Sales Tax and 
Revenue (STAR) Bonds and execution of related issuance documents. 
 
Background:  On March 6, 2012, the City Council took the necessary legal steps to establish the K-96 
Greenwich STAR Bond Project District, following a determination of eligibility by the Kansas Secretary 
of Commerce.  On January 22, 2013, the City Council passed an ordinance approving the adoption of the 
Phase 1 STAR Bond Project Plan, which provided the details of a multi-use commercial development 
located within the K-96 Greenwich STAR Bond District, which is based on the development of a major 
multi-sport athletic complex called the Goodsports Fieldhouse.  On June 3, 2013, the City received a 
letter from the Kansas Secretary of Commerce approving the STAR Bond Project Plan and authorizing 
the issuance of STAR Bonds in the amount necessary to fund net project costs totaling $31,570,000. 
 
On September 10, 2013, the City Council approved a development agreement with the K-96 Greenwich 
STAR Bond Developers, setting forth the rights, duties and obligations of the City and Developers with 
regard to the Phase I STAR Bond Project.  The Developers now request the approval and issuance of the 
STAR Bonds. 
 
Analysis:  The details of the issuance of the STAR Bonds are more fully described below: 
 
Project Financing:  STAR Bonds may be used to fund not-to-exceed $31,570,000 in interchange 
improvements and other eligible costs.  Private Debt and Equity financing will privately fund all land 
acquisition and private developments not funded by STAR Bonds, estimated to cost $89,494,289.  
 
STAR Bond Financing (in priority order): 

• Interchange and Related Infrastructure Improvements  $  3,867,711 
• Fieldhouse construction  $  5,500,000 
• On-site Public Infrastructure  $  9,184,297 
• Land Acquisition (STAR Bond Tract)  $  7,835,050 
• Design Costs  $  1,000,000 
• Contingency  $  1,197,942 
• Water Sports Attraction  $  2,000,000 
• Legal and Accounting  $     250,000 
• Reimbursement of Previous Expenses  $     735,000 

 Total Net STAR Bond Proceeds  $31,570,000 
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Interchange and Related Infrastructure Improvement Funding Sources: 

• STAR Bond proceeds $3,867,711 
• G.O. Bond proceeds (CIP) 

o Local Sales Tax $1,000,000 
o G.O. Bonds $1,000,000 
o Cabela’s CID $1,500,000 

• Special Assessment Bond proceeds $2,132,289 
 Total Interchange and Related Infrastructure Costs $9,500,000 
 
Issuance of STAR Bonds: The attached Bond Ordinance authorizes the issuance of the STAR Bonds in 
the amount not-to-exceed $45,000,000 and the execution and delivery of a Bond Trust Indenture with 
Security Bank of Kansas City as Bond Trustee. It additionally authorizes the execution and delivery of a 
Tax Distribution Agreement among the City, the Bond Trustee and the State Department of Revenue 
pursuant to which incremental sales tax revenues will be distributed, a purchase contract with the 
purchaser of the STAR Bonds, and other documents and instruments necessary to accomplish the 
issuance and delivery of the STAR Bonds.   
 
The not-to-exceed total principal amount will fund not-to-exceed $29,570,000 of project costs plus costs 
of issuance, capitalized interest during construction and needed reserves.  
 
The STAR Bonds will mature in 20 years, and will be subject to optional redemption at par after seven 
years.  The purchaser of the STAR Bonds is ORIX USA, an international financial services firm based in 
Dallas, Texas.  
 
Financial Considerations:  The STAR Bonds will be issued as special obligation bonds, payable solely 
from incremental sales tax and other eligible revenue, and shall not be general obligation debt of the City 
of Wichita.  Incremental state and local sales tax generated within the STAR Bond District will be 
captured by the Kansas Department of Revenue and forwarded periodically to the Bond Trustee. 
 
Legal Considerations:  The Bond Ordinance and related bond documents have been drafted by the 
City’s bond counsel, the law firm of Gilmore & Bell, P.C.  The City’s Law Department has approved the 
ordinance as to form. 
 
Recommendations/Actions:  It is recommended that the City Council approve first reading the STAR 
Bond Ordinance authorizing the issuance of not-to-exceed $45,000,000 in STAR Bonds for the K-96 
Greenwich STAR Bond Project, with final adoption of the Ordinance made subject to approval of any 
substantive changes to bond documents at second reading and approval of the terms of the bond issue by 
the Kansas Secretary of Commerce. 
 
Attachments: STAR Bond Ordinance 
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JLN\600809.055\STAR BOND ORDINANCE (10-04-13) 

Gilmore & Bell, P.C. 
09/18/2013 

 
(Published in The Wichita Eagle on October 25, 2013) 

 
 

ORDINANCE NO. 49- 588 
 
 AN ORDINANCE OF THE GOVERNING BODY OF THE CITY OF WICHITA, 

KANSAS, AUTHORIZING THE ISSUANCE OF ITS SALES TAX SPECIAL 
OBLIGATION REVENUE BONDS (K-96 GREENWICH STAR BOND 
PROJECT) IN ONE OR MORE SERIES FOR THE PURPOSE OF FINANCING 
CERTAIN COSTS RELATING TO THE PHASE I STAR BOND PROJECT 
PLAN; AUTHORIZING AND APPROVING THE EXECUTION OF CERTAIN 
DOCUMENTS IN CONNECTION WITH THE ISSUANCE OF THE BONDS AND 
AUTHORIZING CERTAIN OTHER ACTIONS IN CONNECTION WITH THE 
ISSUANCE OF SAID BONDS. 

 
 
WHEREAS, City of Wichita, Kansas (the “City”) is a municipal corporation duly organized and 

validly existing under the laws of the State of Kansas as a city of the first class; and 
 
 WHEREAS, the Governing Body, by Resolution No. 12-006, adopted January 10, 2012, 
described a STAR bond district plan which identifies proposed STAR bond project areas and proposed 
buildings and facilities to be constructed or improved within the proposed K-96 Greenwich STAR Bond 
Project District (the “District Plan”); and  

 
 WHEREAS, by Ordinance No. 49-208, passed March 6, 2012, and published on March 9, 2012, 
the City Council of the City (the “Governing Body”), established a STAR bond district pursuant to 
K.S.A. 12-17,160 et seq., as amended (the “Act”), known as the K-96 Greenwich STAR Bond Project 
District; and 
 
 WHEREAS, the Governing Body, by Resolution No. 12-088, adopted May 1, 2012, set a public 
hearing on a proposal to amend the District Plan to include the ability to fund the cost of developing a 
multi-sport athletic complex pursuant to the Act; and 
 
 WHEREAS, by Ordinance No. 49-281 passed June 12, 2012, and published June 15, 2012, the 
Governing Body amended the District Plan to include the ability to fund the cost of developing a multi-
sport athletic complex; and 
 
 WHEREAS, the Governing Body, by Resolution No. 12-259, adopted December 11, 2012, set a 
public hearing to consider adoption of a STAR bond project plan (the “Phase I STAR Bond Project Plan”) 
on January 15, 2013, at 9:15 a.m. or thereafter, in the City Council Chambers, City Hall, 455 N. Main, 
Wichita, Kansas; and 
 
 WHEREAS, prior to the adoption of Resolution No. 12-259, the Wichita Sedgwick County 
Metropolitan Area Planning Commission has reviewed the proposed Phase I STAR Bond Project Plan 
and determined that the Phase I STAR Bond Project Plan is consistent with the intent of the 
comprehensive general plan for the development of the City; and 
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 WHEREAS, the Phase I STAR Bond Project Plan and a map of the area to be developed were 
available for inspection during the regular office hours in the office of the City Clerk, City Hall, 13th 
Floor, 455 N. Main, Wichita, Kansas, prior to the public hearing held on January 15, 2013, which plan 
included the feasibility study, market impact study, maps and boundary descriptions, descriptions of the 
public improvement projects, relocation assistance plan and other information pertinent to the Phase I 
STAR Bond Project described therein; and 
 
 WHEREAS, a copy of the Phase I STAR Bond Project Plan was delivered to Board of County 
Commissioners of Sedgwick County and the Boards of Education of Unified School District Nos. 259 
and 375 in accordance with the provisions of the Act; and 
 
 WHEREAS, a public hearing was held on January 15, 2013, after duly published, delivered and 
mailed notice in accordance with the provisions of the Act; and 
 
 WHEREAS, by Ordinance No. 49-438 passed February 5, 2013 and published February 22, 
2013, the Governing Body made certain findings required by the Act and adopted the Phase I STAR 
Bond Project Plan; and 
 
 WHEREAS, on June 3, 2013, the Secretary of the Kansas Department of Commerce (the 
“Secretary”):  (a) determined that the K-96 Greenwich STAR Bond District constitutes a major 
commercial entertainment and tourism area and is therefore an “eligible area” under the STAR Bond Act, 
(b) approved and designated the Phase I STAR Bond Project as a “STAR bond project” within the 
meaning of the STAR Bond Act and (c) approved financing of certain costs of the Phase I STAR Bond 
Project Plan with STAR bond financing in the amount of $31,570,000 (exclusive of financing costs); and 
 

WHEREAS, the City is authorized under the Act to issue special obligation revenue bonds for 
the purpose of financing costs to implement the Phase I STAR Bond Project Plan; and 
 
 WHEREAS, the Governing Body hereby finds and determines that the financing of the Project 
(as defined in the hereinafter authorized Bond Indenture) by issuance of special obligation revenue bonds 
in the manner provided in the Act and pursuant to the provisions of the Bond Indenture, will serve one or 
more of the public purposes set forth in the Act and will promote, stimulate and develop the general and 
economic welfare of the City; and 
 
 WHEREAS, the Governing Body further finds and determines that it is necessary and desirable 
in connection with the issuance of the Bonds that the City enter into certain agreements, and that the City 
take certain other actions and approve the execution of certain other documents as herein provided. 
 
 NOW, THEREFORE, BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY 
OF WICHITA, KANSAS, AS FOLLOWS: 
 
 Section 1. Authorization of the Bonds.  The City is hereby authorized to issue and sell its 
special obligation revenue bonds in the maximum aggregate principal amount of not to exceed 
$45,000,000 (the “Bonds”), the proceeds of which will be used to:  (a) finance a portion a portion of the 
costs of the Project; (b) fund debt service reserve funds; (c) fund interest on the Bonds during 
construction of the Project; and (d) pay costs of issuing the Bonds.  The Bonds shall be issued and 
secured pursuant to the herein authorized Bond Indenture and shall bear such dates, shall be in such 
denominations, shall be in such forms, shall mature on the dates and in the principal amounts, shall bear 
interest at a fixed rate which shall not exceed amount set forth in K.S.A. 10-1009 and shall be subject to 
redemption on the dates and in the principal amounts as provided in the Bond Indenture, and shall have 
such other terms and provisions, shall be issued, executed, authenticated and delivered in such manner 
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and shall be subject to such provisions, covenants and agreements, as are approved by the Secretary, all as 
set forth in the Bond Indenture.  Pursuant to the Act, the provision of the  Bond Indenture referenced 
above are being expressly authorized by this ordinance and incorporated herein by reference . 
 
 The Bonds, together with interest thereon, are not general obligations of the City but are limited 
obligations payable solely from the trust estate pledged to the payment thereof under the Bond Indenture 
and shall be a valid claim of the respective holders thereof only against the trust estate and other moneys 
held by the Trustee and the revenues so pledged as aforesaid.  In no event shall the Bonds be payable out 
of any funds or properties other than those pledged or acquired under the Bond Indenture, and the Bonds 
shall not be deemed to constitute a debt or liability of the City, the State of Kansas or of any political 
subdivision thereof and the issuance of the Bonds shall not, directly, indirectly or contingently, obligate 
the City, the State of Kansas or any political subdivision thereof to levy any form of taxation therefore.  
Nothing in the Bonds, the Bond Indenture, the proceedings of the City authorizing the Bonds or the Act 
shall be construed to be a debt or loan of credit of the City, the State of Kansas or any political 
subdivision thereof within the meaning of any constitutional or statutory debt limitation or restriction. 
 
 Section 2.  Authorization and Approval of Documents.  The following documents are hereby 
approved in substantially the forms presented to and reviewed by the City at this meeting (copies of 
which documents shall be filed in the records of the City), and the City is hereby authorized to execute 
and deliver each of such documents to which the City is a party (the “City Documents”) with such 
changes therein as shall be approved by the officer or officers of the City executing such documents, such 
officers' signatures thereon being conclusive evidence of their approval and the City's ratification or 
approval thereof: 
 
  (a) Bond Trust Indenture dated as of the date stated therein (the “Bond Indenture”) 

between the City and Security Bank of Kansas City, as trustee (the “Trustee”). 
 
  (b) An agreement to purchase the Bonds, dated as of the date stated therein between 

the City and the purchaser named therein. 
 

  (c) STAR Bond District Tax Distribution Agreement dated as of the date stated 
therein among the City, the Trustee and the Treasurer of the State of Kansas. 

 
  (d) Tax Compliance Agreements dated as of the date stated therein between the City 

and the Trustee, relating to the Bonds. 
 
 Section 3. Execution of Bonds and Documents.  The Mayor of the City is hereby 
authorized and directed to execute the Bonds and to deliver the Bonds to the Trustee for authentication for 
and on behalf of and as the act and deed of the City in the manner provided in the Bond Indenture.  The 
Mayor or Vice Mayor of the City is hereby authorized and directed to execute the City Documents and 
such other documents, certificates and instruments as may be necessary or desirable to carry out and 
comply with the intent of this Ordinance, for and on behalf of and as the act and deed of the City.  The 
City Clerk of the City is hereby authorized and directed to attest to and affix the seal of the City to the 
Bonds, and the City Clerk or any Deputy City Clerk is hereby authorized to attest to and affix the seal of 
the City to the City Documents and such other documents, certificates and instruments as may be 
necessary. 
 

Section 4. Further Authority.  The City shall, and the officers, employees and agents of 
the City are hereby authorized and directed to, take such action, expend such funds and execute such 
other documents, deeds, agreements, certificates and instruments as may be necessary or desirable to 
carry out and comply with the intent of this Ordinance and the transactions contemplated therein and to 
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carry out, comply with and perform the duties of the City with respect to the Bonds and the City 
Documents, including, but not limited to, agreements with respect to the investment of any funds held 
under the Bond Indenture.  Springsted Incorporated, the City's financial advisor, and Gilmore & Bell, 
P.C., the City's bond counsel, are hereby further authorized and directed to take such other actions as may 
be appropriate or desirable to accomplish the intent of this Ordinance. 
 
 Section 5. Effective Date.  This Ordinance shall take effect and be in full force after its 
adoption by the City and publication once in the official newspaper of the City.  
 

[BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK] 
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 PASSED by the Governing Body on October 22, 2013. 
 
 
 
 
        
   Carl Brewer, Mayor 
(Seal) 
 
ATTEST: 
 
 
_______________________________ 
 Karen Sublett, City Clerk 
 
 
 
APPROVED AS TO FORM: 
 
 
      
 Gary Rebenstorf, City Attorney 
 
 

[BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK] 
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CERTIFICATE 
 
 I, the undersigned, hereby certify that the above and foregoing is a true and correct copy of the 
original Ordinance No. 49-[___] (the “Ordinance”) of the City of Wichita, Kansas (the “City”); that said 
Ordinance was passed by the City Council on October 22, 2013, that the record of the final vote on its 
passage is found on page ____ of journal ____; that it was published in the official newspaper of the City 
on October 22; and that the Ordinance has not been modified, amended or repealed and is in full force and 
effect as of this date. 
 
 DATED:  October 25, 2013. 
 

  
        Karen Sublett, City Clerk 
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           Agenda Item No. IV-4 
 

City of Wichita 
City Council Meeting 

October 8, 2013 
 
TO:   Mayor and City Council  
 
SUBJECT: Improvements to Kellogg from Cypress to Wiedemann (District II) 
 
INITIATED BY: Department of Public Works & Utilities 
 
AGENDA:  New Business 
 
 
Recommendation:  Approve the construction and construction engineering budget, and place the 
ordinance on first reading. 
 
Background:  On March 2, 2010, the City Council approved a design concept for the expansion of East 
Kellogg to a six-lane freeway between Cypress and Wiedemann.  The approved design concept includes 
improvements to the interchange at Webb and the Kansas Turnpike Authority (KTA), with one-way 
frontage roads providing access to properties adjacent to Kellogg. 
 
Analysis:  Construction of the Kellogg, Webb, and KTA Interchange is slated to begin in early 2014, 
pending completion of right-of-way acquisition and utility relocation.  Right-of-way acquisition is nearly 
complete and will require demolition of multiple properties.  In addition, negotiations with utility 
companies for eligible relocation costs are nearly complete.  A request for proposals is currently 
underway to select a consulting firm to oversee the construction engineering and administration for the 
project.  The construction engineering services will include a separate component for the current design 
team to review and approve shop drawings, artistic elements, and other related aspects. 
 
State and Federal funding administered through the Kansas Department of Transportation will require 
standard agreements to be signed throughout the course of the project.  Design needs may require the 
acquisition and granting of easements, the signing of utility relocation agreements and compensation for 
the same, and the signing of required permits and compensation for the same.   
 
Financial Considerations:  The 2011-2020 Adopted Capital Improvement Program (CIP) includes 
construction funding for the Kellogg, Webb, and KTA Interchange improvements.  The funding sources 
include $7,200,000 in Local Sales Tax funds in 2014 for the local match, and $92,800,000 in State-
administered Federal funds through the TWORKS program.   However, based on the revised construction 
estimate and projected use of additional state funds, the local match portion is now estimated at 
$11,200,000.  Staff has updated the Local Sales Tax fund long term forecast that was originally included 
in the 2011-2020 CIP.  With favorable adjustments to reflect actual bond issuances since 2012 and very 
modest adjusts to the sales tax revenues based on updated trends, the additional $4,000,000 in local funds 
can be financed.  The total requested ordinance amount is $104,000,000, for construction, construction 
engineering, and design team reviews and approvals throughout construction.   
 
An additional $1,620,000 in water utility funding is available in the current CIP for proposed waterline 
improvements.  Separate funding for sanitary sewer improvements in the amount of $1,364,000, was 
approved on February 5, 2013.  These additions bring the total project budget to $106,984,000. 
   
 
 

182



2 
 

     Project Budget Detail 

Funding Source Amount 

Local Sales Tax $11,200,000 

Federal Funding $92,800,000 

Total Ordinance Amount $104,000,000 

Water Utility $1,620,000 
Sewer Utility  
(previously approved) $1,364,000 

Total Project Budget $106,984,000 
 
 
Legal Considerations:   The Law Department has reviewed and approved the ordinance as to form. 
 
Recommendation/Action:  It is recommended that the City Council approve the budget, place the 
ordinance on first reading, and authorize the necessary signatures. State and Federal funding administered 
through the Kansas Department of Transportation will require standard agreements to be signed 
throughout the course of the project.  In addition, design needs may require the acquisition and granting 
of easements, the signing of utility relocation agreements and compensation for the same, and the signing 
of required permits and compensation for the same.   
 
Attachment:  Budget sheet and ordinance. 
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First Published in the Wichita Eagle October 25, 2013 
 

ORDINANCE NO. 49-589 
 
AN ORDINANCE DECLARING KELLOGG, BETWEEN CYPRESS AND 
WIEDEMANN (472-85031) TO BE A MAIN TRAFFICWAY WITHIN THE CITY OF 
WICHITA, KANSAS; DECLARING THE NECESSITY OF AND AUTHORIZING 
CERTAIN IMPROVEMENTS TO SAID MAIN TRAFFICWAY; AND SETTING 
FORTH THE NATURE OF SAID IMPROVEMENTS, THE ESTIMATED COSTS 
THEREOF, AND THE MANNER OF PAYMENT OF SAME. 

 
 WHEREAS, K.S.A. 12-685 provides that the governing body of any city shall have the power to 
designate and establish by ordinance any existing or proposed street, boulevard, avenue, or part thereof to 
be a main trafficway, the main function of which is the movement of through traffic between areas of 
concentrated activity within the city, and 
 
 WHEREAS, K.S.A. l2-687 provides that the governing body of any city shall have the power to 
improve or reimprove or cause to be improved or reimproved, any main trafficway or trafficway 
connection designated and established under the provisions of K.S.A. l2-685 et seq., and 
 
 WHEREAS, K.S.A. l2-689 provides that all costs of improvements or reimprovements authorized 
under the provisions of K.S.A. l2-687, including acquisition of right-of-way, engineering costs, and all 
other costs properly attributable to such projects, shall be paid by the city at large from the general 
improvement fund, general revenue fund, internal improvement fund, or any other fund or funds available 
for such purpose or by the issuance of general improvement bonds. 
 
 THEREFORE, BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF 
WICHITA, KANSAS: 
 
 SECTION l.  That Kellogg, between Cypress and Wiedemann (472-85031) in the City of 
Wichita, Kansas is hereby designated and established as a main trafficway, the primary function of which is 
the movement of through traffic between areas of concentrated activity within the City, said designation 
made under the authority of K.S.A. l2-685. 
 
 SECTION 2.  It is hereby deemed and declared to be necessary by the governing body of the City 
of Wichita, Kansas, to make improvements to Kellogg, between Cypress and Wiedemann (472-85031) as 
a main trafficway in the following particulars: 
 

The construction engineering and construction of a roadway as necessary for a major 
traffic facility. 
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SECTION 3.  The cost of the above described improvement is estimated to be One Hundred 
Four Million Dollars ($104,000,000) exclusive of the cost of interest on borrowed money, with 
$11,200,000 paid by Local Sales Tax Funds and $92,800,000 paid by Federal Transportation Funds.  Said 
City cost, when ascertained, shall be borne by the City of Wichita at large by the issuance of General 
Obligation Bonds under the authority of K.S.A. l2-689. 
 
 SECTION 4.  The above described main trafficway improvements shall be made in accordance 
with the Plans and Specifications prepared under the direction of the City Engineer of the City of Wichita 
and approved by the governing body of the City of Wichita, Kansas.  Said plans and specifications are to be 
placed on file in the office of the City Engineer. 
 

SECTION 5.  The Bonds may be issued to reimburse expenditures made on or after the date which 
is 60 days before the date of this Resolution, pursuant to Treasury Regulation § 1.150-2. 
 

SECTION 6.  Be it further ordained that the improvements described herein are hereby authorized 
under the provisions of K.S.A. l2-685 et seq. 

 
SECTION 7.  That the City Clerk shall make proper publication of this ordinance, which shall be 

published once in the official City paper and which shall be effective from and after said publication. 
 
 
 PASSED by the governing body of the City of Wichita, Kansas, this ________ day of 
_____________, 2013. 
 
 
 
                                                                       
       CARL BREWER, MAYOR           
 
ATTEST: 
 
 
 
_______________________________                                                            
KAREN SUBLETT, CITY CLERK 
 
 
(SEAL) 
 
 
APPROVED AS TO FORM: 
 
 
 
______________________________________                                                
GARY REBENSTORF, DIRECTOR OF LAW 
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          Agenda Item No.  IV-5 
 

City of Wichita 
City Council Meeting 

October 8, 2013 
 
TO:   Mayor and City Council 
 
SUBJECT:   Repair or Removal of Dangerous & Unsafe Structures 
   (District VI) 
 
INITIATED BY:  Metropolitan Area Building and Construction Department 
 
AGENDA:  New Business   
---------------------------------------------------------------------------------------------------------------------- 
 
Recommendations: Adopt the resolution. 
 
Background: On August 27, 2013, a report was submitted with respect to the dangerous and unsafe 
conditions on the property listed below.  The City Council adopted a resolution providing for a public 
hearing to be held on the condemnation actions at 9:30 a.m. or soon thereafter, on October 8, 2013.     
   
Analysis: On August 5, 2013, the Board of Building Code Standards and Appeals (BBCSA) held a 
hearing on the property listed below: 
 
 
 Property Address     Council District 
 a. 1547 N Burns         VI 
    
Detailed information/analyses concerning the property are included in the attachments. 
 
Financial Considerations:  Structures condemned as dangerous buildings are demolished with funds 
from the Metropolitan Area Building and Construction Department Special Revenue Fund contractual 
services budget, as approved annually by the City Council.   This budget is supplemented by an annual 
allocation of Federal Community Development Block Grant funds for demolition of structures located 
within the designated Neighborhood Reinvestment Area. Expenditures for dangerous building 
condemnation and demolition activities are tracked to ensure that CCiittyy  CCoouunncciill  RReessoolluuttiioonn  NNoo..  RR--9955--556600,,  
wwhhiicchh  lliimmiittss  MMAABBCCDD  eexxppeennddiittuurreess  ffoorr  nnoonn--rreevveennuuee  pprroodduucciinngg  ccoonnddeemmnnaattiioonn  aanndd  hhoouussiinngg  ccooddee  
eennffoorrcceemmeenntt  aaccttiivviittiieess  ttoo  2200%%  ooff  MMAABBCCDD''ss  ttoottaall  aannnnuuaall  bbuuddggeetteedd  SSppeecciiaall  RReevveennuuee  FFuunndd  eexxppeennddiittuurreess,,  iiss  
ffoolllloowweedd..    Owners of condemned structures demolished by the City are billed for the contractual costs of 
demolition, plus an additional $500 administrative fee.  If the property owner fails to pay, these charges 
are recorded as a special property tax assessment against the property, which may be collected upon 
subsequent sale or transfer of the property.   
 
Legal Considerations:  The resolutions and notices of hearing have been reviewed and approved as to 
form by the Law Department. 
 
Recommendations/Actions:  It is recommended that the City Council close the public hearing, adopt the 
resolutions declaring the buildings to be dangerous and unsafe structures, and accept the BBCSA 
recommended actions to proceed with condemnation, allowing 10 days to start demolition and 10 days to 
complete removal of the structures.  Any extensions of time granted to repair any structures would be 
contingent on the following: (1) All taxes have been paid to date as of October 8, 2013; (2) the structures 
have been secured as of October 8, 2013, and will continue to be kept secured; and (3) the premises are 
mowed and free of debris as of October 8, 2013, and will be so maintained during renovation. 
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If any of the above conditions are not met, the Metropolitan Area Building and Construction Department 
will proceed with demolition action and also instruct the City Clerk to have the resolutions published 
once in the official city paper and advise the owner of these findings. 
 
Attachments:  Memorandums to Council, case summaries, and resolution.  
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DATE: September 20. 2013 
 

         CDM SUMMARY 
 

         COUNCIL DISTRICT # VI 
 
ADDRESS:  1547 N BURNS 
 
LEGAL DESCRIPTION:  LOTS 9 AND 11, COX'S ADDITION TO WICHITA, SEDGWICK 
COUNTY, KANSAS 
 
DESCRIPTION OF STRUCTURE:  A one and one-half story frame dwelling about 30 x 26 feet in 
size.  Vacant for 9 months, this structure has cracking and shifting basement walls; rotted and 
missing hardboard and wood shingle siding; badly worn, composition roof, with missing shingles; 
badly deteriorated front porch; badly deteriorated wood carport; and the 12x18 foot accessory 
garage and 15x7 foot shed are deteriorated. 
 
Description of dangerous or unsafe condition(s):  The property is found to be dangerous and unsafe 
because of the following conditions: 
 
A.  Those, which have been damaged by fire, wind, want of repair, or other causes so as to have 
become dangerous to life, safety, morals or the general health and welfare of the occupants or the 
people of the city. 
 
B.  The structure fails to provide the necessities to decent living, which makes it, unfit for human 
habitation. 
 
C.  Those whose use, equipment or want of good housekeeping constitutes a decided fire or safety 
hazard to the property itself or its occupants or which presents a decided fire or safety hazards to 
surrounding property or a menace to the public safety and general welfare. 
 
City Ordinance states that any one of the above categories is just cause to declare the building a public 
nuisance and shall be repaired or demolished. 
 
 
 
 
 
________________________________________________________                                ____________           
Director of Metropolitan Area Building and Construction Department                                Date 
Enforcing Officer 
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DATE: September 20, 2013  
 
BCSA GROUP # 2 
 
ADDRESS:  1547 N BURNS 
 
ACTIVE FIELD FILE STARTED: June 25, 2009 
 
NOTICE(S) ISSUED:  Since June 25, 2009 a notice of improvements and several violation notices 
have been issued.  The case was in neighborhood court in September and October 2012, at which 
time the owner vacated the property.  In March 2013 the court case was closed in order for  formal 
condemnation action to be pursued. 
 
PRE-CONDEMNATION LETTER:  November 20, 2012 
 
TAX INFORMATION:  The taxes are current. 

 
COST ASSESSMENTS/DATES: None – pending assessments for nuisance abatement and weed 
mowing. 
 
PREMISE CONDITIONS:  There are tall weeds, volunteer trees, and tree limbs on the premises. 
 
VACANT NEGLECTED BUILDING REPORT:  None 
 
CENTRAL INSPECTION NUISANCE ABATEMENT REPORT:  Nuisance abatement by City 
contractor on May 1, 2013 at a cost of $634.56 and tall weeds abatement of front yard by City 
contractor on August 26, 2013 at a cost of $122.50. 
 
POLICE REPORT:  Pending report. 
 
FORMAL CONDEMNATION ACTION INITIATED: June 20, 2013  
 
RECENT DEVELOPMENTS: House is secure.  No repairs have been made to the structure.   
Abated in May by City contractor and mowed in August by City contractor. 
 
HISTORIC PRESERVATION REPORT: No impact. 
 
OWNER'S PAST CDM HISTORY:  None  
 
BOARD OF B. C.S. &A. RECOMMENDATION: At the August 5, 2013 BBCSA hearing, no-one 
appeared to represent the property.  Board Member Harder made a motion to submit the property 
to the City Council with a recommendation of condemnation, with ten days to begin and ten days to 
complete wrecking the structure.  Board Member Willenberg seconded the motion.  The motion 
was approved. 
 
STAFF RECOMMENDATION/REMARKS:  Adopt the recommendation of the Board of Code 
Standards and Appeals.  However, any extensions to repairs would be providing that all provisions 
of City Council Policy 33 are complied with.  If any of these conditions are not met, staff is directed 
to proceed to let for bids to demolish the structure. 
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Agenda Item No. II-4a 
 

City of Wichita 
City Council Meeting 

October 8, 2013 
 
 
 
TO:   Mayor and City Council 

SUBJECT:  Community Events – Turkey Trot 10 Mile and 2 Mile Race (District VI) 
 
INITIATED BY: Division of Arts & Cultural Services 
 
AGENDA:  Consent 
 
_____________________________________________________________________________________ 
 
Recommendation:  Approve the request for temporary street closures. 
 
Background:  In accordance with the Community Events procedure, the event promoter Trevor 
Darmstetter, GoRun Wichita is coordinating the Turkey Trot 10 Mile and 2 Mile Race with City of 
Wichita staff, subject to final approval by the City Council. 
 
Analysis:  The following street closure request has been submitted: 
 
Turkey Trot 10 Mile and 2 Mile Race November 24, 2013 8:00 am – 12:00 pm 

• Sim Park Drive, Stackman Drive to Murdock Street 
• Stackman Drive, Sim Park Drive to Central Avenue 
• McLean Boulevard, Seneca Street to Meridian Avenue – westbound lanes only 

      
The event promoter will arrange to remove the barricades as necessary to allow emergency vehicle access 
during the entire designated time period.  The barricades will be removed immediately upon completion 
of the event. 
 
Financial Consideration: The event promoter is responsible for all costs associated with the special 
event.   
 
Legal Consideration: There are no legal considerations.  
 
Recommendation/Actions: It is recommended that the City Council approve the request subject to; 1) 
Hiring of off-duty certified law enforcement officers as required; 2) Obtaining barricades to close the 
streets in accordance with requirements of the Police, Fire and Public Works and Utilities Departments; 
and 3) Securing Certificate of Liability Insurance on file with the Community Events Coordinator. 
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Agenda Item No. II-5a             
 

City of Wichita 
City Council Meeting 

October 8, 2013 
 
TO:   Mayor and City Council  
 
SUBJECT:    Hold Harmless Agreement (Easement Encroachment) (District IV) 
 
INITIATED BY:    Department of Public Works & Utilities 
 
AGENDA:    Consent 
 
 
Recommendation:  Approve the Hold Harmless (Utility Easement Encroachment) Agreement. 
 
Background:   Kolbee Enterprises LLC, was provided permits to construct improvements on Lot 1, Kia 
Addition within the City’s utility easement with the condition that they sign a Hold Harmless Agreement. 
 
Analysis: Constructing the proposed improvements within the easement prevents impediments to 
business traffic through the parking lots and driveways of the new commercial development. 
The agreement allows Kolbee Enterprises, the approval to construct fencing, signage, parking, light poles 
and conduit, on, over, and across a utility easement, located within Lot 1, Kia Addition, and waives all 
rights of action in law arising out of the encroachment into the easement.  The agreement allows the City 
to be held harmless from any and all claims resulting from leaking, cave-in or failure of any future 
sanitary sewer line or any other infrastructure owned by the utility and from claims resulting from 
maintenance, replacement or upgrade of lines, manholes, and/or other department property in the 
easement. 
 
Financial Considerations:  There are no costs to the City. 
 
Legal Considerations:  The Law Department has reviewed and approved the Hold Harmless Agreement 
as to form. 
 
Recommendations/Actions:  It is recommended that the City Council approve the agreement and 
authorize the necessary signatures. 
 
Attachment:  Hold Harmless Agreement with Exhibits A and B. 
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         Agenda Item No. II-5b 
      
 

 
City of Wichita 

City Council Meeting 
October 8, 2013 

     
 
TO:   Mayor and City Council  
 
SUBJECT:  United States Geological Survey (USGS) Surface Water Agreement 
   October 1, 2013 through September 30, 2014 (All Districts)    
 
INITIATED BY: Department of Public Works & Utilities 
 
AGENDA:  Consent 
 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  
 
Recommendation:  Approve the Joint Funding Agreement. 

Background:  In 1957, as a condition of Federal assistance in construction of the Wichita-Valley Center 
Flood Control Project, the City of Wichita entered into a cooperative agreement with the United States 
Geological Survey (USGS) to install and maintain stream recorders along the project. Rainfall recorders 
were added later for the City’s own use.    

Analysis:  The Department of Public Works & Utilities uses stream recorders to monitor drainage basins 
affecting Sedgwick County to determine incoming river flow rates, stream elevations, and Cheney 
Reservoir Lake elevations. This collected data is transmitted to the National Weather Service, which 
transmits the data to the River Forecast Center in Tulsa, Oklahoma. The data is statistically analyzed and 
published by USGS.  
    
Financial Considerations:  The agreement requires the City to pay $46,736 of the $78,700 total program 
cost, with USGS responsible for $27,164 and the United States Army Corps of Engineers being 
responsible for $4,800. Budget for the City’s cost is split between the Production & Pumping Division 
($20,150) and Wichita-Sedgwick County Flood Control ($26,586). These funds have been allocated in 
the appropriate operating budgets. 
 
Legal Considerations:  The agreement has been reviewed and approved as to form by the Law 
Department.  

Recommendations/Actions:  It is recommended that the City Council approve the Joint Funding 
Agreement and authorize the necessary signatures.  

Attachments:  Cost Distribution Sheet and Joint Funding Agreement. 
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Public Works & Utilities – Water, streamflow-gaging stations: 
    

   
USGS 

Tulsa 
COE Wichita FY13 Cost 

 
7144780 NF Ninnescah River above Cheney Reservoir $5,206 

 
$8,494 $13,700 

 
7144790 Cheney Reservoir near Cheney 1,938 

 
3,162 5,100 

 
7144795 NF Ninnescah River at Cheney Reservoir 5,206 

 
8,494 13,700 

  
Total Water Utilities 12,350   20,150 32,500 

       Public Works & Utilities – Stormwater, streamflow-gaging stations: 
    

 
7144470 Cowskin Creek at 29th Street North of Wichita $1,020 

 
$4,080 $5,100 

 
7144485 Cowskin Creek at Maple Street  5,206 

 
8,494 13,700 

 
7144550 Arkansas River at Derby 3,382 $4,800 5,518 13,700 

 
7144486 Calfskin Creek at 119th St 5,206 

 
8,494 13,700 

  
Rating Verification measurements - 10 sites 

   
0 

  
Total SWU - Flood Control $14,814 $4,800 $26,586 $46,200 

  
Total Program FY13 27,164 

 
46,736 78,700 

  
Total Program FY12 28,540 4,800 45,360 78,700 
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Agenda Item No. II-6a 
 

City of Wichita 
City Council Meeting 

October 8, 2013 
 
TO: Mayor and City Council  
 
SUBJECT: Change Order No. 1 for Improvements to L.W. Clapp Memorial Golf Course 

(District III) 
 
INITIATED BY: Department of Public Works & Utilities 
 
AGENDA: Consent 
 
 
Recommendation:  Authorize an exception to Administrative Regulation (AR) 6.8 and approve the 
change order. 
 
Background:  L.W. Clapp Memorial Golf Course was acquired by the City in 1954.  The existing 
clubhouse was built in 1978 and has since undergone only minor interior improvements and exterior 
repairs.  The 2011-2020 Adopted Capital Improvement Program includes a project to improve five 
municipal golf courses, including L.W. Clapp.  On May 7, 2013, the City Council approved a 
construction contract with Sky Construction Company, Inc. in the amount of $118,495. The 
improvements currently being undertaken include interior restrooms American with Disabilities Act 
(ADA) upgrades and renovations as well as total replacement of the roofing and siding on the L.W. 
Clapp clubhouse. 
 
Analysis:  Removal of exterior siding on the L.W. Clapp clubhouse has revealed structural deficiencies 
which were not visually evident during the design phase.  Window frames and surrounding elements 
were found to be rotten and unstable.  Additionally, the existing windows are not insulated and are 
exceptionally large compared to the size of the clubhouse, which leads to excessive heat gain in the 
summer months and heat loss in the winter months.  It is proposed that the frames be rebuilt and the 
existing windows be replaced with more appropriately sized, insulated windows.  Replacing the 
windows, frames, and associated elements will ensure proper functionality and stability, as well as 
increase energy efficiency.  A change order has been prepared to authorize the additional work. 
 
Financial Considerations:  The total cost for the additional work is $24,600, bringing the revised 
contract amount to $143,095.  This change order represents 20.76% of the original contract amount.  AR 
6.8 limits such change orders to 10% of the original contract amount.  It is requested that the City 
Council waive the 10% limit for this change order.  Funding is available within the existing approved 
budget, which is funded by General Obligation bonds. 
 
Legal Considerations:  The Law Department has reviewed and approved the policy exception request in 
support of this change order.  The change order amount is within the 25% maximum set by Charter 
Ordinance 198, but is in excess of the 10% threshold established under AR 6.8. 
 
Recommendation/Action:  It is recommended that the City Council authorize an exception to AR 6.8, 
approve the change order, and authorize the necessary signatures. 
 
Attachment:  Change Order No. 1. 
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 September 4, 2013 
PUBLIC WORKS-ENGINEERING CHANGE ORDER 

To: Sky Contracting Company, Inc   Project: L.W. Clapp Golf Course Re-  

P.O. Box782137, Wichita KS 67278    roofing, Re-siding and Restrooms Remodel  
Change Order No.: One (1)  Project No.: 440154 
Purchase Order No.: 340368 OCA No.: 785994 
CHARGE TO OCA No.: 785994 PPN: N/A  
Please perform the following extra work at a cost not to exceed $ 24,600.00  

Work for this Change Order cannot be completed until approved by all.  Contractor should expect 
approximately 3 weeks for approval. 

 
Additional Work:   
 
 1. Demolish existing exterior windows (wood framed 8’ high, 2 sets) 

2.  Build out new sets of windows per drawing provided by Spangenberg Phillips Tice 
Architecture (Project Architects) dated 06/30/2013.  Work to include:  

  a. Insulated glass 
  b. New framing, Insulation, interior sheetrock 

  c. Interior sheetrock to include a spot repair around the light on the ceiling in the large       
eating area    

 d. New siding to match the new re-siding being executed on rest of building 
 
Reason for Additional Work:  
 

1.  During the re-siding work being executed now, the window frames and other structural 
elements around these windows were found to be rotten and structurally deficient. 

2.  The current windows are not insulated and too big; leading to excessive heat gain in summer 
and excessive heat loss in winter.  This redesign would right size and insulate the windows. 

3.  The project bid came in substantially under budget, giving room for this necessary upgrade 
and repair. 

 
  

Line #                  Item                      Bid/Negot’d Qty Unit Price Extension 
               
   1.  Demolish existing exterior 
        Windows (wood framed 8’ high, 2 sets) 
    2.  Build out new sets of windows per drawing        Negot’d          LS          $24,600.00         $24,600.00 
         provided by Spangenberg Phillips Tice 
         Architecture (Project Architects) dated 06/30/2013  
       Total $24,600.00 
 
 
 
 
 

CIP Budget Amount:  $170,000.00   Original Contract Amt.: ................ $118,495.00                                        
  
Consultant: Spangenberg Phillips Tice architecture   Current CO Amt.:$24,600.00 
Exp. & Encum. To Date: $117,794.37                                         Amt. of  Previous CO’s:$0 
CO Amount: $24,600.00                                                               Total of All CO’s: $24,600.00 
Unencum. Bal. After CO: $52,205.63                                          % of Orig. Contract / 10% Max.: 20.76%    
                                                               Adjusted Contract Amt.: ............... $143,095.00 
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Recommended By: Approved: 

        
Rick Stubbs Date Jay Newton Date 
Program Manager Fleet and Facilities Supt 
 
Approved: Approved  

        
Contractor Date Alan King Date 
 Director of Public Works & Utilities 
 
Approved as to Form:        By Order of the City Council: 
 
 
__________________________   _______ ________________________    _______ 
Gary Rebenstorf                               Date Carl Brewer                                  Date 
Director of Law Mayor 
 
                                                                                        Attest:____________________________ 
                                                                                                            City Clerk 
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Agenda Item No. II-7a 
 

CITY OF WICHITA 
City Council Meeting 

October 8, 2013 
 
TO:    Mayor and City Council 
 
SUBJECT:  Relocation of Outdoor Advertising Structure for the Improvement of the Kellogg 

Avenue (US Highway 54) from Cypress to Chateau (District II) 
 
INITIATED BY:  Office of Property Management 
 
AGENDA:   Consent 
 
Recommendation:  Approve the agreement.      
  
Background:  On February 8, 2011, the City Council approved the design for the improvement of 
Kellogg Avenue (US Highway 54) from Cypress to Chateau.  The project calls for the improvement of 
Kellogg to a six lane, limited access highway with one way frontage roads on each side of the highway 
and interchanges at the intersections of Webb Road and the Kansas Turnpike (Interstate Highway 35). 
The project will require the acquisition of all or part of approximately 32 parcels.  The properties consist 
of a mix of retail and commercial uses.  Additionally, there are several outdoor advertising structures that 
must be removed or relocated.  One of these belongs to Clear Channel Outdoor, Inc. and is located at 
10901 East Kellogg. 
 
Analysis:  Clear Channel Outdoor has an outdoor advertising structure located at 10901 East Kellogg on 
a tract acquired by the City for the project.  This structure is located on part of the property that is 
required for highway construction and needs to be relocated out of the right of way.  Pursuant to the 
Uniform Act, the City is required to pay for the cost to relocate the sign.  The cost to move the structure 
has been estimated at $92,150.  This amount was offered to Clear Channel Outdoor and accepted.  The 
remnant of the tract may provide a suitable relocation site for the structure.  If it is so used, Clear Channel 
will lease as sign site and pay the City the greater of $13,500 per year or 11% of gross revenues.  Clear 
Channel will be responsible for getting all required approvals and relocating the sign.   
 
Financial Considerations:  A budget of $93,150 is requested.  This includes $92,150 for sign relocation 
and $1,000 for the administrative costs.   The funding source is Local Sales Tax (LST) and, State and 
Federal grant funds administered by the Kansas Department of Transportation.  
 
Legal Considerations:  The Law Department has approved the relocation agreement/lease as to form. 
 
Recommendation/Action:  It is recommended that the City Council; 1) approve the budget; 2) approve 
the outdoor advertising sign relocation agreement/lease; and 3) authorize the necessary signatures.  
 
Attachments:  Aerial map and outdoor advertising sign relocation agreement/lease.  
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Agenda Item No. II-7b 
 

CITY OF WICHITA 
City Council Meeting 

October 8, 2013 
 
TO:   Mayor and City Council  
 
SUBJECT: Partial Acquisition of 6601 West 21st Street North for the Amidon, 21st Street 

North to 29th Street North Improvement Project (District VI) 
  
INITIATED BY: Office of Property Management 
 
AGENDA:  Consent 
 
 
Recommendation:  Approve the acquisition. 

 
Background:  On March 20, 2012, the City Council approved the design concept to improve Amidon 
Street between 21st Street North and 29th Street North.  The project will require a partial acquisition of 30 
properties together with the full taking of two additional properties.  The tracts within the project 
corridor consist of commercial and residential.  The proposed road improvement project includes 
widening Amidon to provide a continuous center turn lane, and the intersections at 21st Street, 25th Street 
and 29th Street will be reconstructed.  The proposed partial acquisition of 6601 West 21st Street North 
consists of 32 square feet for road right-of-way.  The improvements are not affected by the proposed 
project. 
 
Analysis:  The proposed acquisition has an estimated valuation of $400, or $12.50 per square foot.  This 
amount was offered to the owner.  Through negotiation, the owner agreed to accept $600, or $18.75 per 
square foot.  
 
Financial Considerations:  The funding source for the project is General Obligation Bonds.  A budget 
of $800 is requested.  This includes $600 for the acquisition and $200 for title work, closing costs and 
other administrative fees.   
 
Legal Considerations:  The Law Department has approved the real estate agreement as to form.  
 
Recommendation/Action:  It is recommended that the City Council 1) approve the real estate 
agreement; 2) approve the budget; and 3) authorize the necessary signatures. 
 
Attachments:  Real estate agreement, tract map and aerial map. 
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Agenda Item No. II-7c 
 

CITY OF WICHITA 
City Council Meeting 

October 8, 2013 
 
TO:   Mayor and City Council  
 
SUBJECT: Acquisition of Outdoor Advertising Sign Leasehold and Relocation the Outdoor 

Advertising Sign at 511 South Webb for the Improvement of the Kellogg 
Avenue (US Highway 54) from Cypress to Chateau (District II) 

  
INITIATED BY: Office of Property Management 
 
AGENDA:  Consent 
 
 
Recommendation:  Approve the acquisition. 

 
Background:  On February 8, 2011, the City Council approved the design for the improvement of 
Kellogg Avenue (US Highway 54) from Cypress to Chateau.  The project calls for the improvement of 
Kellogg to a six lane, limited access highway with one way frontage roads on each side of the highway 
and interchanges at the intersections of Webb Road and the Kansas Turnpike (Interstate Highway 35). 
The project will require the acquisition of all or part of approximately 32 parcels.  The properties consist 
of a mix of retail and commercial uses.  Additionally, there are several outdoor advertising structures that 
must be removed or relocated.  One of these belongs to Starboards, LLC. and is located at 511 South 
Webb Road.   
 
Analysis:  The outdoor advertising structure is located on part of the property that has been acquired for 
highway construction.  The structure needs to be relocated out of the right-of-way.  The leasehold interest 
held by Starboards has been included in the eminent domain action for right-of-way needed for the 
project.  Starboards estimated the value of its leasehold interest at $599,813.  The City estimated the 
value at $61,055. Additionally, pursuant to the Uniform Act, the City is required to pay for the cost to 
relocate the sign.  The cost to move the structure has been estimated at $100,000.  After negotiation, the 
sign company has agreed to accept $200,000 for the leasehold and all relocation costs.  Upon approval of 
this agreement, the leasehold will be dropped from the eminent domain action.    
 
Financial Considerations:  A budget of $201,000 is requested.  This includes $100,000 for the 
acquisition, $100,000 for the relocation of the billboard, and $1,000 for the closing costs and other 
administrative costs.   The funding source is Local Sales Tax (LST) and, State and Federal grant funds 
administered by the Kansas Department of Transportation.  
  
Legal Considerations:  The Law Department has approved the real estate agreement as to form. 
 
Recommendation/Action:  It is recommended that the City Council; 1) approve the Budget; 2) approve 
the Outdoor Advertising Sign Relocation Agreement; and 3) authorize the necessary signatures.  
 
Attachments:  Aerial map and outdoor advertising sign relocation agreement.  
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OUTDOOR ADVERTISING SIGN RELOCATION AGREEMENT 

 

THIS AGREEMENT, Made and entered into this        day of                               , 2013 by and 

between Star Boards LLC, a Kansas limited liability corporation, party of the First Part, 

hereinafter referred to as "Star boards," whether one or more, and the City of Wichita, a 

municipal corporation, party of the Second Part, hereinafter referred to as "City," whether one or 

more. 

 

WITNESSETH:  That for and in consideration of the mutual promises, covenants and payments 

hereinafter set out, the parties hereto do hereby contract to and with each other, as follows: 

 

1. Star boards does hereby agree to relocate, as required by the City an outdoor advertising 

structure off of property commonly known as 511 South Webb Road that the City 

acquired for the expansion of Kellogg (US Highway 54).  The land acquired is more fully 

described as follows: 

 

Beginning at the southeast corner of Lot 1, Davis-Moore Addition, Wichita, Kansas, 

Sedgwick County, Kansas; thence with an assumed bearing of S90˚00’00”W on the south 

line of said Lot 1, a distance of 253.00 feet;  thence N00˚00’00”E, a distance of 124.79 

feet (described), 124.73 feet (calculated), to a point 175.00 feet south of the north line of 

said Lot 1; thence N90˚00’00”E parallel with the south line of said Lot 1, N89˚59’31”E 

(calculated and not parallel with the south line of said Lot 1), a distance of 238.00 feet, 

more or less, to the intersection with the east line of said Lot 1; thence S00˚00’00”W on 

said east line, a distance of 4.79 feet to a corner in the easterly line of said Lot 1; thence 

continuing on said easterly line S08˚31’51”E, a distance of 101.12 feet to a corner in the 

most easterly line of said Lot 1; thence S00˚00’00”W on said line, a distance of 20.00 feet 

(platted), 19.97 feet (calculated), to the point of beginning.  

 

2.  The City hereby agrees to pay to Star boards, as consideration for the relocation and 

removal of the outdoor advertising structures located on the above-described real property, the 

sum of Two Hundred Thousand and Zero Cents ($200,000.00) in the manner following to-wit: 

cash at closing.  This payment shall be in full satisfaction of all claims that Seller may assert 

pursuant to the Uniform Relocation Assistance and Real Property Acquisition Policies for 

Federal and Federally Assisted Programs, 42 U.S.C.A. 4601, et. Seq. as well as any claim 

pursuant to the eminent domain action in Case No. 13 CV0906  

 

3. The City shall allow the outdoor advertising structures to remain in place until their 

removal is required for the improvement of Kellogg (US Highway 54) and associated frontage 

roads, utilities, etc.  The City shall give Star boards a minimum of sixty (60) days notice of the 

necessity to remove a structure.  It is understood and agreed that if a structure is not removed in a 

timely manner after receipt of notice, the structure can be removed and disposed of by the City 

without further notice or recourse.  Star boards shall have the right to remove the structures at 

any time.   

 

4. A duly executed copy of this Agreement shall be delivered to the parties hereto. 

 

9. It is understood and agreed between the parties hereto that time is of the essence of this 

contract and that this transaction shall be consummated on or before October 31, 2013.  
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WITNESS OUR HANDS AND SEALS the day and year first above written. 

 

BUYER SELLER 

By Direction of the City Council Star Boards, LLC 

 

_______________________________        

Carl Brewer, Mayor  

                                           

ATTEST: 

 

    

Karen Sublett, City Clerk 

 

APPROVED AS TO FORM: 

 

     

Gary E. Rebenstorf, Director of Law 
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CONTRACTS & AGREEMENTS 

BLANKET PURCHASE ORDERS RENEWAL OPTIONS 


SEPTEMBER 2013 


COMMODITY TITLE EXPIRAl10N VENDOR NAME DEPARTMENT ORIGINAL RENEWAL OPl10NS 

DATE CONTRACT DATES REMAINING 
Body Annor Vests (Protective) 913012013 Baysinger Police Supply, Inc. Police 1011/2011 - 9130/2012 1 - 1 year op1ion 
Collection of Delinquent Court Fines 9/30/2014 Gila LLC dba Municipal Services Bureau Municipal Court 1011/2012 - 913012013 3 - 1 year opti()nS~ 
Employee Assistance Program (EAP) Services 9130/2014 EMPAC Inc. Human Resources 1011/2010 - 9/3012011 1 - 1 year option 
Environmental - Phase 1 Environmental Site 
Assessments On-Call Services - Phase II limited 
Soil & Groundwater Investigations 

9/1612014 Terracon Consultants, Inc. Airport 911712012 - 8/3112013 1 - 1 year option 

Indigent Defense Legal Services 913012013 Cotton &Pittman LLC Municipal Court 1011/2010 - 9/30/2011 2 - 1 year op1ions 
PhySicals, Hazardous Materials Team Physicals 913012013 Via Christi Rehabilitation Center, Inc. dba Via Christi 

Occupational and Immediate Care 
FirefPolicefAirport/ 
Human Resources 

10/1/2010 - 9130/2011 Last option 

Pre-Sentence Investigation Reports 9130/2014 Correctional Counseling of Kansas Municipal Court 9130/2011 - 9/19/2012 2 - 1 year options 
Sedgwick, Kansas Solids Handling Agreement with 
City of Wichita 

9130/2014 The City of Sedgwick, Kansas Public Works &Utilities 1011/2012 - 9/30/2013 1 1 yearoplion 

Trash Carts and Collection Services - Housing & 
Community Services 

913012014 Waste Management of Kansas, Inc. Housing & Community 
Services 

10/112011 - 9130/2012 Last option 

Water Heaters 9/30/2014 The Tap of Kansas, Inc. Housing & Community 
Services 

10/1/2011 - 9130/2012 Last option 

Wichita Intervention Program Instructor 913012014 Heartstone Substance Abuse Services MuniCipal Court 9120/2011 - 9/1912012 2 - 1 year options 

PROFESSIONAL CONTRACTS UNDER $25,000 
SEPTEMBER 2013 

VENDOR NAME u",",u",,,,,.,· NO . TITLE AMOUNT 

ANNUAL MAINTENANCE CONTRACTS OVER $25,000 
DIRECT PURCHASE ORDERS FOR SEPTEMBER 2013 

VENDOR NAME DOCUMENT NO uvo..u",,,,,." l1TLE AMOUNT 

222



             Agenda Item No. II-9 
 
 

City of Wichita 
City Council Meeting 

October 8, 2013 
 
 
TO:   Mayor and City Council 
 
SUBJECT: Contract with WAMPO for Pass-through Federal Funds (All Districts) 
   
INITIATED BY:  Wichita Transit 
 
AGENDA:  Consent  
 
 
 
Recommendation:  Authorize the Mayor to execute the contract with the Wichita Area Metropolitan 
Planning Organization (WAMPO). 
 
Background:  Wichita Transit was awarded competitive Federal Transit Administration (FTA) funds by 
the WAMPO Transportation Policy Body in September.  The New Freedom (section 5317) and Jobs 
Access and Reverse Commute (section 5316) funds are apportioned to Urbanized Areas and are allocated 
on a competitive basis within the urbanized area.  WAMPO is the designated recipient for the funds and 
held a competitive application process in July. The selection process was held in August in which Wichita 
Transit was recommended for funding. 
 
Analysis:  The Jobs Access and Reverse Commute (JARC) grant will provide for continued enhanced 
service operations including: operator wages and fuel for 30 minute service on the South Main and East 
Harry routes. The New Freedom grant will provide funds for a mobility manager position. The mobility 
manager position will manage Wichita Transit’s ADA operations and contracts for purchased rides while 
coordinating with other service providers in the community. 

 
Financial Consideration:  The total grant amounts are $115,828 in New Freedom funds for a mobility 
manager position and $337,752 in JARC funds for enhanced services.  The New Freedom funds are 100% 
grant supported and the JARC funds are 50% Federal ($168,876) and 50% local match ($168,876). The 
local match is budgeted in the local transit fund. 
 
Legal Consideration:  The Law Department has approved the contract as to form. 
 
Recommendation/Actions:  It is recommended that the City Council approve the contracts and authorize 
the Mayor to execute the agreement. 
 
Attachments:  New Freedom contract and JARC contract 
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[1] 
WAMPO – Wichita Transit 
JARC Project Agreement 

October 2013 
 

AGREEMENT FOR 49 U.S.C. § 5316 Job Access Reverse Commute (JARC) Funds 

 

 

 
 
 
THIS AGREEMENT made and entered into this 1st day of November, 2013, by and between the 
Wichita Area Metropolitan Planning Organization, hereinafter referred to as “WAMPO”, and Wichita 
Transit, hereinafter referred to as the “SUB-RECIPIENT”, acting by and through Steve Spade its duly 
authorized representative, whose office is located at 777 E. Waterman, Wichita, KS 67202.  WAMPO 
and the SUB-RECIPIENT are collectively referred to as the “PARTIES”. 
 

INTRODUCTION 
 
The 49 U.S.C. § 5316 (Job Access Reverse Commute program) of the Safe Accountable Flexible and 
Efficient Transportation Act, a Legacy for Users (SAFETEA-LU), hereinafter referred to as the “ACT”, 
provides in part, for operating grants to eligible applicants for the specific purpose of assisting them in 
providing transportation to and from work activities for the general public living in rural and non-
urbanized (less than 50,000 population) areas and urbanized (greater than 50,000 population) areas.  
The 49 U.S.C. § 5316 projects may include the transportation of rural and non-urbanized area 
residents to and from work activities in the urbanized areas.  For this Agreement, a general public 
transportation provider shall provide transportation activities as required by U.S.C. § 5316. 
 
The Governor of the State of Kansas in accordance with a request by the Federal Administration, 
hereinafter referred to as “FTA”, has designated WAMPO as the designated recipient of U.S.C. § 
5316 funds and to evaluate, select projects, and coordinate grant applications. 
 
The SUB-RECIPIENT desires to apply, secure, and utilize grant funds for the transportation needs of 
persons within the Wichita Urbanized Area.WAMPO is willing, subject to the terms of this Agreement, 
to provide financial assistance to the SUB-RECIPIENT for the undertaking of a transportation project 
for the general public, hereinafter referred to as “PROJECT”.  The SUB-RECIPIENT expressed an 
interest in sponsoring the PROJECT within the Wichita Urbanized Area.  The SUB-RECIPIENT has 
demonstrated acceptable efforts to achieve coordination with other transportation providers and users, 
including local private operators. 
 
The PARTIES, in consideration of the mutual covenants herein set forth, agree as follows: 
 
Section 1.  Purpose of Agreement.  The purpose of this Agreement is to provide for the undertaking 
of the PROJECT by the SUB-RECIPIENT.  The PARTIES mutually agree the Agreement contains the 
terms, conditions, and mutual understandings of the PARTIES as to the manner in which the funding 
for operating expenses of the PROJECT will be undertaken and completed. 
 
Section 2.  Administration.  WAMPO will serve as the administer of federal funds for this PROJECT. 
 
Section 3.  Scope of the PROJECT.  The SUB-RECIPIENT shall undertake and complete the 
PROJECT in accordance with the terms and conditions of this Agreement and the PROJECT 
application, which is hereby incorporated in the Agreement and made a part thereof. 
 
Under the direction of the Agreement and the PROJECT application, the SUB-RECIPIENT shall 
provide for the PROJECT under the following guidelines: 

Wichita Transit 
Enhanced Services 

 JARC Grant Agreement (CFDA 20.516) 
Project Number JARC-13-003 
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A. The PROJECT will be performed within the SUB-RECIPIENTS service area. 
B. The PROJECTS will provide transportation for the elderly, persons with disabilities, and 

the general public to and from work activities within the SUB-RECIPIENT’S area. 
C. The SUB-RECIPIENT will provide for the operation and management of the PROJECT in 

accordance with Exhibit G – Project Operating Budget

D. The SUB-RECIPIENT shall advise WAMPO in writing of any changes in the PROJECT. 

, which is attached hereto and 
incorporated herein. 

E. The properties and policies for the PROJECT shall provide for totally accessible 
transportation for the elderly and the disabled to and from work activities for the duration 
of the project. 

 
Section 4.  Contractual Provisions.  The provisions and assurances found in the approved 49 
U.S.C. § 5316 PROJECT application submitted by the SUB-RECIPIENT are hereby incorporated and 
made a part hereof. 
 
Section 5.  Cost of Project, Funding Responsibility and Payment.  The total cost for the 
PROJECT is estimated to be $337,752 of which $168,876 is reimbursable by WAMPO.  The 
remaining $168,876 of the cost will be provided by the SUB-RECIPIENT.  These figures are based 
upon a matching ratio of 50 percent federal and 50 percent local funds for operating expenses.  See 
Exhibit G – Project Operating Budget for the responsibilities of the SUB-RECIPIENT. 
 
As described in Section 3. Scope of the PROJECT of this Agreement, the SUB-RECIPIENT will 
receive reimbursement from WAMPO for actual expenses incurred by the SUB-RECIPIENT, but not to 
exceed the amounts listed in Exhibit G – Project Operating Budget which is hereby incorporated into 
this Agreement. 
 
Any PROJECT income derived from the PROJECT will be used to reduce the operating costs prior to 
submittal of reimbursable costs to WAMPO.  PROJECT costs referred to in this Agreement shall be 
comprised of the allowable direct and indirect costs incidental to the performance to be determined in 
accordance with the standards set forth in the Code of Federal Regulations, 41 CFR 1-15.705 and 1-
15.706 which are incorporated herein by reference insofar as they are applicable. 
 
Upon receipt of the Monthly Ridership Report and the billing invoice, WAMPO will reimburse allowable 
costs as requested by the SUB-RECIPIENT.  Reimbursement of any cost pursuant to this section shall 
not constitute a final determination by WAMPO of the eligibility of such costs and shall not constitute a 
waiver of any violation of the terms of this Agreement committed by the SUB-RECIPIENT. 
 
Payment of reimbursable costs, as set forth in this section, is conditioned upon receipt of 49 U.S.C. § 
5316 Funds by WAMPO for the PROJECT costs. 
 
It is agreed and understood by and between the parties that any funds expended by the SUB-
RECIPIENT in violation of WAMPO, local, state and/or federal laws, rules, regulations, standards, 
principles, policies, or the provisions of this Agreement are disallowable. In the event that such 
disallowable expenditures are deemed to have been reimbursed, WAMPO shall upon written notification 
to the SUB-RECIPIENT request adjustment or repayment of such disallowed expenditures. SUB-
RECIPIENT shall make such adjustment or repayment within thirty (30) days from receipt of said 
notification. Funds declared to be provided for ineligible expenditures will be returned to WAMPO within 
thirty (30) days of determination and request for payment.  WAMPO may withhold any payments to the 
SUB-RECIPIENT for the purposes of set off until such time as any disallowed cost is repaid. 
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Section6.  Local Matching Funds for Support of the PROJECT.  The SUB-RECIPIENT shall 
maintain the local funding support for the operation of transportation service at the same or increased 
level even if there is an increase of Federal or State assistance.  If any of the local match support (i.e. 
County, State, or Federal funds) is pulled out of a PROJECT, the FTA funds being provided in this 
Agreement will be withdrawn from that PROJECT. 
 
Section 7.  Third Party Agreement.  The SUB-RECIPIENT shall not execute any contract, 
amendment, or change order thereto, or obligate itself in any manner with any third party with respect 
to its rights and responsibilities under this Agreement without the prior written concurrence of 
WAMPO. 
 
Section 8.  Period of Performance.  TheSUB-RECIPIENT shall commence implementation of the 
PROJECT upon execution of this Agreement and upon receipt of a written “Notice to Proceed” issued 
by WAMPO.  The SUB-RECIPIENT shall prosecute the work outlined herein to completion no later 
than One Year, Six Months (18 months) following the date of the Notice to Proceed.  The SUB-
RECIPIENT has until July 1st following the termination of the Agreement to seek reimbursement.  All 
requests for reimbursement should be submitted to WAMPO no later than July 1st

Section 9.  

 following the end of 
the Agreement.  After that date, any unclaimed of unused funds will be retained by WAMPO.  No 
funds will be carried over. 
 

Dun & Bradstreet.  TheSUB-RECIPIENT will obtain a D-U-N-S number (Dun & 
Bradstreet Number).  Use the following link: http://www.dnb.com/us/duns_update/. 
 
Section 10.  System for Award Management.  The SUB-RECIPIENT will maintain current 
registrations with the System for Award Management (SAM) (www.sam.gov) at all times during which 
they have active federal awards.  This is the Official U.S. Government system that consolidates the 
capabilities of CCR/FedReg, ORCA, and EPLS. 
 
Section 11.  Audit.  The SUB-RECIPIENT shall permit WAMPO’s authorized representatives, the 
FTA, and the United States Department of Transportation (USDOT) to inspect all of the SUB-
RECIPIENT’s equipment, the books, records, and accounts of the SUB-RECIPIENT pertaining to the 
PROJECT.  TheSUB-RECIPIENT agrees the required financial and compliance audit as required by 
WAMPO will be completed within the prescribed audit reporting cycle.  Local governments shall 
comply with SAFETA-LU, OMB Circular A-133 “Audits of State and Local Governments, and Non-
Profit Organizations”. 
 
Section 12.  Employment of WAMPO’s Employees.  The SUB-RECIPIENT will not, without written 
permission from WAMPO, engage the services of any person or persons in the employment of 
WAMPO for any work required by the terms of this Agreement. 
 
Section 13.  Ownership of Data.  All reports and documents pertaining to the PROJECT mentioned 
herein shall be prepared in accordance with WAMPO’s standard practice and shall become the 
property of WAMPO upon the completion thereof in accordance with the terms of this Agreement, 
without restrictions as to their further use. 
 
Section 14.  Indemnification

Section 15.  

.  TheSUB-RECIPIENT will defend, indemnify, hold harmless, and save 
WAMPO and its authorized representatives and FTA from any and all costs, liabilities, expenses, 
suits, judgments, damages to persons or property or claims of any nature whatsoever arising out of or 
in connection with the provisions of performance of this Agreement, any contract entered into under 
this Agreement, or the operation of the vehicles described herein by the SUB-RECIPIENT, the SUB-
RECIPIENT’s employees, agents, or subcontractors. 
 

Covenant Against Contingent Fees.  The SUB-RECIPIENT warrants it has not 
employed or retained any company or person, other than a bona fide employee working solely for the 
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SUB-RECIPIENT, to solicit or secure this Agreement, and it has not paid or agreed to pay any 
company or person, other than a bona fide employee working solely for the SUB-RECIPIENT, any fee, 
commission, percentage, brokerage fee, gifts, or any other consideration contingent upon or resulting 
from the award or making of this Agreement.  For breach or violation of this warranty, WAMPO shall 
have the right to annul this Agreement without liability, or in his or her discretion to deduct from the 
Agreement price or consideration, or otherwise recover, the full amount of such fee, commission, 
percentage, brokerage fee, gift, or contingent fee, as stated in Exhibit D, Certification of Provider and 
Certification of WAMPO, which is incorporated in this Agreement and made a part thereof. 
 
Section 16.  Changes to Agreement.  No changes to this Agreement will be allowed without prior 
written approval by WAMPO.  To be effective, a revision in this Agreement shall be made by an 
amendment to this Agreement. 
 
Section 17.  Records and Reports

A. 

. 
 

Establish and Maintain Accounting Records

B. 

:  The SUB-RECIPIENT shall establish and 
maintain a separate account for the PROJECT, either independently or within its existing 
accounting system, to be known as the PROJECT account.  The SUB-RECIPIENT agrees to 
keep detailed and accurate records of all labor, material, supplies, incidentals, and any other 
necessary costs involved in the PROJECT. 
 
Retention of Records

C. 

:  The SUB-RECIPIENT shall be required to maintain accounting 
records and other evidence pertaining to the costs incurred and to make the records available 
at their office at all reasonable times during the period of Agreement performance and for five 
(5) years from the date of the close of this Agreement as delineated in the Notice to Proceed 
letter.  Such accounting records and other evidence pertaining to the costs incurred shall be 
made available for inspection by WAMPO, FTA, USDOT, or their authorized representatives, 
and copies thereof shall be furnished if requested. 
 
Reports

 
Section 18.  

:  The SUB-RECIPIENT shall advise WAMPO regarding the progress of the 
PROJECT at such times and in such a manner as WAMPO may require, including, but not 
limited to meetings, quarterly reports, and expenditure reports.  The SUB-RECIPIENT shall 
submit to WAMPO such financial statements, data, records, contracts, and other documents 
related to the PROJECT as may be deemed necessary by WAMPO. 

Termination of Agreement. WAMPO has the right to terminate this Agreement by giving 
thirty (30) days written notice in the event WAMPO determines the PROJECT should be abandoned 
or indefinitely postponed; provided, however, in any case, the SUB-RECIPIENT shall be paid the 
amount due for their services rendered by the operators of the PROJECT up to the time of termination 
on the basis of the provisions of this Agreement. 
 
WAMPO has the right to terminate this Agreement at any time, upon written notice to the SUB-
RECIPIENT, in the event the SUB-RECIPIENT fails to comply with all the terms and provisions of this 
Agreement.  The SUB-RECIPIENT shall be paid for expenses judged reasonable for the services 
rendered to the date of termination; provided in the event of termination of this Agreement, the SUB-
RECIPIENT shall not be paid more than that which would be received under the terms of this 
Agreement for that portion of services rendered to the date of termination. 
 
Either party may terminate this Agreement for cause, provided written notification is received by the 
other party thirty (30) days prior to the proposed termination date.  In the event of termination by 
WAMPO, the SUB-RECIPIENT shall only be paid for all costs and uncancelable obligations incurred 
prior to the date of terminationon the basis of the provisions of this Agreement. 
 

227



[5] 
WAMPO – Wichita Transit 
JARC Project Agreement 

October 2013 
 

The Agreement’s termination shall not relieve the SUB-RECIPIENT of any of its obligation to WAMPO 
existing at the time of expiration, or terminate those obligations of the SUB-RECIPIENT, which, by 
their nature, survive the termination of this Agreement. 
 
Section 19.  Noncompliance with PROJECT’s Application and Program

A. Vehicles used for agency administrative functions, such as staff use to attend meetings, going 
to the bank or post office, etc. 

.  The SUB-RECIPIENT 
shall be in noncompliance with either the terms of this Agreement or each PROJECT application if the 
SUB-RECIPIENT misuses a vehicle.  Misuse includes, but is not limited to, the following: 
 

B. The SUB-RECIPIENT fails to label vehicles properly. 
 
In the event of noncompliance by the SUB-RECIPIENT, WAMPO shall not make any payments during 
the term of noncompliance.  The SUB-RECIPIENT agrees payment is due from WAMPO for a 
PROJECT only during the time the PROJECT is in compliance.  Any controversy arising out of what 
constitutes the period of noncompliance shall be determined by WAMPO. 
 
Section 20.  Compliance.  The SUB-RECIPIENTshall comply with all federal, state, and local laws, 
ordinances, resolutions, rules, regulations, standards, principles, policies and procedures in the 
implementation of the transportation service provided for in this Agreement.  The SUB-RECIPIENT 
agreesto comply withall terms, provisions, and conditions which WAMPO is required to comply with 
pursuant toWAMPO’s agreements with the FTA. Said terms, provisions, and conditions, including all 
future additions and amendments thereto, are hereby incorporated herein. 
 
Section 21.  Responsibility to Employees.  TheSUB-RECIPIENT accepts full responsibility for 
providing worker’s compensation coverage and for payment of unemployment insurance, and social 
security as well as all income tax deductions and any other taxes or payroll deductions required by law 
for his or her employees engaged in the work authorized by this Agreement, and will indemnify and 
hold harmless, WAMPO for the same. 
 
Section 22.  Equal Employment Opportunity.  In connection with the execution of this contract, the 
SUB-RECIPIENT shall not discriminate against any employee or applicant for employment because of 
race, religion, color, age, sex, disability, or national origin.  The SUB-RECIPIENT shall take affirmative 
action to insure applicants are employed, and employees are treated during this employment, without 
regard to race, religion, color, age, sex, disability, or national origin.  Such actions shall include, but not 
be limited to the following: employment; upgrading; demotion or transfer; recruitment or advertising; 
layoff or termination; rates of pay, or other forms of compensation; and selection for training including 
apprenticeship. 
 
Section 23.  Cooperation and Coordination of Transportation.  The SUB-RECIPIENT will continue 
to demonstrate acceptable efforts to achieve coordination with other transportation providers and 
users, including private transit and Paratransit operators and social service agencies capable of 
purchasing service.  In connection with the performance of the PROJECT, the SUB-RECIPIENT will 
cooperate with WAMPO in meeting its commitments and goals with regard to the provision of service 
that will not hamper interagency cooperation and coordination of transportation services provided in 
their respective geographical area. 
 
Section 24.  SUB-RECIPIENT’s Capabilities.  TheSUB-RECIPIENT possesses and will maintain 
requisite fiscal, managerial, and legal capacity to carry out the 49 U.S.C. § 5316 program and to 
receive and disburse federal and state funds. 
 
Section 25.  Matching Share for the PROJECT.  TheSUB-RECIPIENT agrees the designated 
combination of federal, state, local, private and/or in-kind funding sources has been or will be 
committed to provide the required matching share for the PROJECT. 
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Section 26.  Civil Rights Act of 1964.  The SUB-RECIPIENT will comply with all the requirements 
imposed by the Title VI and Title VII of the Civil Rights Act of 1964 (78 Sta. 252), the Regulations of 
USDOT issued thereunder (49 CFR 27, Subpart A), and the assurance by the WAMPO pursuant 
thereto.  (See Exhibit E which is incorporated herein). 
 
Section 27.  Section 504 – Rehabilitation Act of 1973.  The SUB-RECIPIENT will comply with all 
requirements imposed by Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794), the 
Regulations of USDOT issued thereunder (49 CFR 27), and the assurances by the WAMPO pursuant 
thereto. 
 
Section 28.  Disadvantaged Business.  In connection with the performance of this Agreement, the 
SUB-RECIPIENT will cooperate with WAMPO in meeting its commitments and goals with regard to 
the maximum utilization of disadvantaged businesses and will use its best efforts to insure 
disadvantaged businesses shall have the maximum practicable opportunity to compete for subcontract 
work under this Agreement.  The SUB-RECIPIENT will comply with the statements in 49 CFR 23.43, 
Subsections (a) and (b). 
 
Section 29.  Interest of Members of or Delegates to Congress.  No member of, or delegate to, the 
Congress of the United States shall be admitted to any share or part of this Agreement or to any 
benefit arising therefrom. 
 
Section 30.  Prohibited Interest.  No member, officer, or employee of the SUB-RECIPIENT during 
their tenure or one year thereafter shall have any interest, direct or indirect, in this Agreement or the 
proceeds thereof. 
 
Section 31.  Labor Protection

A. The PROJECT shall be carried out in such a manner and upon such terms and conditions 
as will not adversely affect employees in the mass passenger transportation industry 
within the service area of the PROJECT. 

.  The SUB-RECIPIENT shall undertake, carry out, and complete its 
transportation needs under the terms and conditions determined the Secretary of the U.S. Department 
of Labor to be fair and equitable to protect the interests of employees affected by the SUB-
RECIPIENT and meeting the requirements of Section 13 (c) of the Federal Transit Administration Act 
of 1964, as amended, referenced by the PROJECT’S acceptance of Special Section 13 (c) Warranty 
incorporated into and made part of this Agreement under Section 4, titled Contractual Provisions. 
 

 
B. All rights, privileges, and benefits (including pension rights and benefits) of employees 

(including employees already retired) shall be preserved and continued. 
 
C. The SUB-RECIPIENT shall be financially responsible for any deprivation of employment 

or other worsening of employment position as a result of the PROJECT. 
 
D. In the event an employee is terminated or laid off as a result of the PROJECT, he or she 

shall be granted priority of employment or reemployment to fill any vacant position for 
which he or she is, or by training or retraining can become, qualified.  In the event training 
or retraining is required by such employment or reemployment, the SUB-RECIPIENT shall 
provide or provide for such training or retraining at no cost to the employee. 

 
Any employee who is laid off or otherwise deprived of employment or placed in a worse 
position with respect to compensation, hours, working conditions, fringe benefits, or rights 
and privileges pertaining thereto at any time during his or her employment as a result of 
the PROJECT, including any program of efficiencies or economies directly or indirectly 
related thereto, shall be entitled to receive any applicable rights, privileges and benefits as 
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specified in the employee protective arrangement certified by the Secretary of Labor 
under Section 405(b) of the Rail Passenger Service Act of 1970 on April 16, 1971. 
 
An employee shall not be regarded as deprived of employment or placed in a worse 
position with respect to compensation, etc., in case of his or her resignation, death, 
retirement, dismissal for cause, or failure to work due to disability or discipline.  The 
phrase “as a result of the PROJECT” as used herein-shall include events occurring in 
anticipation of, during, and subsequent to the PROJECT. 

 
E. In the event any provision of these conditions is held to be invalid or otherwise 

unenforceable, the SUB-RECIPIENT, their employees, and/or their representatives may 
invoke the jurisdiction of the Secretary of Labor to determine substitute fair and equitable 
employee protective arrangements which shall be incorporated in these conditions. 
 

F. The SUB-RECIPIENT agrees any controversy respecting the PROJECT’S effects upon 
employees, the interpretation or application of these conditions and the disposition of any 
claim arising hereunder may be submitted by any party to the dispute including the 
employees or their representative for determination by the Secretary of Labor, whose 
decision shall be final. 

 
G. The SUB-RECIPIENT shall maintain and keep on file all relevant books and records in 

sufficient detail as to provide the basic information necessary to the making of decisions 
called for in the preceding paragraph. 

 
H. The SUB-RECIPIENT will post, in a prominent and accessible place, a notice stating the 

SUB-RECIPIENT is a recipient of Federal assistance under the FTA and has agreed to 
comply with the provisions of 49 U.S.C., Section 54333(b).  The notice shall specify the 
terms and conditions set forth herein for the protection of employees. 

 
Section 32.  Lobbying

A. No Federal appropriated funds have been paid or will be paid, by or on behalf of the 
undersigned, to any person for influencing or attempting to influence an officer or 
employee of an agency, a Member of Congress, an officer or employee of Congress, or 
an employee of a Member of Congress in connection with the awarding of any Federal 
contract, the making of any Federal grant, the making of any Federal loan, the entering 
into of any cooperative agreement, and the extension, continuation, renewal, amendment, 
or modification of any Federal contract, grant, loan, or cooperative agreement. 

.  The SUB-RECIPIENT certifies, to the best of his or her knowledge and 
believe: 
 

 
B. If any funds other than Federal appropriated funds have been paid or will be paid to any 

person for making lobbying contacts to an officer or employee of any agency, a Member 
of Congress, an officer or employee of Congress, or an employee of a Member of 
Congress in connection with this Federal contract, grant, loan, or cooperative agreement, 
the undersigned shall complete and submit Standard Form—LLL, “Disclosure Form to 
Report Lobbying”, in accordance with its instructions [as amended by “Government wide 
Guidance for New Restrictions on Lobbying”, 61 Fed. Reg. 1413 (1/19/96).] 

 
C. The undersigned shall require the language of this certification be included in the award 

documents for all subawards at all tiers (including subcontracts, subgrants, and contract 
under grants, loans, and cooperative agreements) and all subrecipients shall certify and 
disclose accordingly.  This certification is a material representation of fact upon which 
reliance was placed when this transaction was made or entered into.  Submission of this 
certification is a prerequisite for making or entering into this transaction imposed by 31 
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U.S.C. § 1352 (as amended by the Lobbying Disclosure Act of 1995).  Any person who 
fails to file the required certification shall be subject to a civil penalty of not less than 
$10,000 and not more than $100,000 for each such failure. 

 
The SUB-RECIPIENT hereby certifies or affirms the truthfulness and accuracy of each 
statement of its certification and disclosure, if any.  In addition, the SUB-RECIPIENT 
understands and agrees the provisions of 31 U.S.C. A 3801, et seq., apply to this 
certification and disclosure, if any. 

 
Section 33.  Program Fraud and False or Fraudulent Statements or Related Acts.  The SUB-
RECIPIENT acknowledges the provisions of the Program Fraud Civil Remedies Act of 1986, as 
amended, 31 U.S.C. § 3801, et seq. and U.S. DOT regulations, “Program Fraud Civil Remedies”, 49 
CFR 31, apply to its actions pertaining to each PROJECT.  Upon execution of the underlying 
Agreement, the SUB-RECIPIENT certifies or affirms the truthfulness and accuracy of any statement it 
has made, it makes, it may make, or causes to be made, and pertaining to the underlying contract or 
the FTA assisted PROJECT for which this contract work is being performed.  In addition to other 
penalties that may be applicable, the SUB-RECIPIENT further acknowledges if it makes, or causes to 
be made, a false, fictitious, or fraudulent claim, statement, submission, or certification, the Federal 
Government reserves the right to impose the penalties for the Program Fraud Civil Remedies Act of 
1986 on the SUB-RECIPIENT to the extent the Federal Government deems appropriate. 
 
The SUB-RECIPIENT also acknowledges if it makes, or causes to be made, a false, fictitious, or 
fraudulent claim, statement, submission, or certification to the Federal Government under an 
agreement connected with a project financed in whole or in part with Federal assistance originally 
awarded by FTA under the authority of 49 U.S.C. § 5307, the Government reserves the right to 
impose the penalties of 18 U.S.C. § 1001 and 49 U.S.C. § 5307(n)(1) on the SUB-RECIPIENT, to the 
extent the Federal Government deems appropriate. 
 
The SUB-RECIPIENT agrees to include the above two clauses in each subcontract financed in whole 
or in part with Federal assistance provided by FTA.  It is further agreed the clauses shall not be 
modified, except to identify the subcontractor who will be subject to the provisions. 
 
Section 34.  Federal Changes.  TheSUB-RECIPIENT shall at all times comply with all applicable 
FTA regulations, policies, procedures and directives, including without limitation those listed directly or 
by reference in the Master Agreement (Form FTA MA) between the SUB-RECIPIENT and FTA, as 
they may be amended or promulgated from time to time during the term of this Agreement.  The SUB-
RECIPIENT’S failure to so comply shall constitute a material breach of this Agreement. 
 
Section 35.  Incorporation of FTA Terms

Section 36.  

.  The preceding provisions include, in part, certain 
Standard Terms and Conditions required by the U.S. DOT, whether or not expressly set forth in the 
preceding contract provisions.  All contractual provisions required by the U.S. DOT, as set forth in FTA 
Circular 4220.1D, dated April 15, 1996, and are hereby incorporated by reference.  Anything to the 
contrary herein notwithstanding, all FTA mandated terms shall be deemed to control in the event of a 
conflict with other provisions contained in this Agreement.  The SUB-RECIPIENT shall not perform 
any act, fail to perform any act, or refuse to comply with any requests, which would cause the SUB-
RECIPIENT to be in violation of the FTA terms and conditions. 
 

Buy America.  TheSUB-RECIPIENT agrees to comply with 49 U.S.C. § 5323(j) and 49 
CFR 661, which provide that Federal funds may not be obligated unless steel, iron, and manufactured 
products used in FTA-funded projects are produced in the United States, unless a waiver has been 
granted by FTA or the product is subject to a general waiver.  General waivers are listed in 49 CFR 
661.7, and include final assembly in the United States for 15 passenger vans and 15 passenger 
wagons produced by Chrysler Corporation, microcomputer equipment, software, and small purchases 
(currently less than $100,000) made with capital, operating, or planning funds.  Separate requirements 
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for rolling stock are set out in 49 U.S.C. § 5323(j)(2)(C) and 49 CFR 661.11.  Rolling stock not subject 
to a general waiver must be manufactured in the United States and have a sixty percent (60%) 
domestic content. 
 
Section 37.  Disputes

A. Performance During Dispute:  Unless otherwise directed by WAMPO, the SUB-
RECIPIENT shall continue performance under this Agreement while matters in dispute are 
being resolved. 

.  Disputes arising in the performance of this Agreement, which are not resolved 
by agreement of the Parties, shall be decided in writing by the authorized representative of 
WAMPOand delivered by e-mail to the SUB-RECIPIENT.  This decision shall be final and conclusive 
unless within five (5) business days from the date of delivery, the SUB-RECIPIENTdelivers a written 
appeal to WAMPO.  In connection with any such appeal, the SUB-RECIPIENT shall be afforded an 
opportunity to be heard and to offer evidence in support of its position.  The decision of WAMPO shall 
be binding upon the SUB-RECIPIENT and the SUB-RECIPIENT shall abide by the decision. 
 

 
B. Claims for Damages:  Should either party to this Agreement suffer injury or damage to 

person or property because of any act or omission of the other party or of any of its 
employees, agents or others for whose acts it is legally liable, a claim for damages 
therefore shall be made in writing to such other party within a reasonable time after the 
first observance of such injury of damage. 

 
C. Rights and Remedies:The duties and obligations imposed by this Agreement and the 

rights and remedies available thereunder shall be in addition to and not a limitation of any 
duties, obligations, rights, and remedies otherwise imposed or available by law.  No action 
or failure to act by WAMPO or SUB-RECIPIENT shall constitute a waiver of any right or 
duty afforded any of them under this Agreement, nor shall any such action or failure to act 
constitute an approval of or acquiescence in any breach thereunder, except as many be 
specifically agreed in writing. 

 
Section 38.  $100,000 Threshold

A. Clean Air:  The SUB-RECIPIENT hereby agrees to comply with all applicable standards, 
orders, or regulations issued pursuant to the Clean Air Act, as amended, 42 U.S.C. § 
7401, et seq.  The SUB-RECIPIENT agrees to report each violation to WAMPO and 
understands and agrees WAMPO will, in turn, report each violation as required to assure 
notification to FTA and the appropriate EPA Regional Office. 

.  The SUB-RECIPIENT also agrees to include these following 
requirements in each agreement that totals may exceed $100,000 financed in whole or in part with 
Federal assistance provided by FTA: 
 

 
B. Clean Water:  The SUB-RECIPIENT hereby agrees to comply with all applicable 

standards, orders, or regulations issued pursuant to the Federal Water Pollution Control 
Act, as amended, 33 U.S.C. 1251, et seq.  The SUB-RECIPIENT agrees to report each 
violation to WAMPO and understands and agrees WAMPO will, in turn report violation as 
required to assure notification to FTA and the appropriate EPA Regional Office. 

 
C. Certification Regarding Debarment, Suspension, Ineligibility, and Voluntary 

Exclusion – (Lower Tier Covered Transaction):  TheSUB-RECIPIENT certifies, by 
submission of this Agreement, neither it nor its “principals” [as defined by 49 CFR 29.105] 
is presently debarred, suspended, proposed for debarment, declared ineligible, or 
voluntarily excluded from participation in this transaction by any Federal department or 
agency.  If the SUB-RECIPIENT should be unable to certify to the statements in this 
certification, the SUB-RECIPIENT shall attach an explanation to this submitted 
Agreement. 
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Section 39.  Contracts Under This Agreement.  Unless otherwise authorized in writing by WAMPO, 
the SUB-RECIPIENT shall not assign any contract, amendment, or change order thereto, or obligate 
itself in any manner with any third party with respect to its rights and responsibilities under this 
Agreement without the prior written concurrence of WAMPO. 
 
Section 40.  Contractual Provisions Attachment.  The provisions found in Exhibit B Contractual 
Provisions Attachment, are hereby incorporated in this Agreement and made a part thereof. 
 
Section 41.  Master Agreement.  The Parties to this Agreement agree the standard terms and 
agreements between the FTA and WAMPO, commonly referred to as “Master Agreement”, as 
amended from time to time, are hereby incorporated into this Agreement and made a part thereof. 
 
Section 42.  Successors and Assigns

Wichita Transit 

.  It is further understood this Agreement and all contracts 
entered into under the provisions of this Agreement shall be binding upon WAMPO and the SUB-
RECIPIENT and their successors and assigns. 
 
This document has important legal consequences; consultation with an attorney is encouraged with 
respect to its requirements or modification. 
 
IN WITNESS THEREOF: The Parties hereto have caused this Agreement to be signed by their duly 
authorized officers on the day and year first above written. 
 

Wichita Area Metropolitan Planning 
Organization 

    
By:  By:  
    

Title:  Title:  

    
Attest:  Attest:  

 
 
Date: 

 
 

 
 
Date: 

 

 
 
 
City of Wichita as Fiscal Agent for WAMPO Approved as to form: 

 
    
By:  

 
  

 Carl Brewer, City of Wichita Mayor   

Attest:  
 

 Austin Parker 

 
 
Date: 

John Schlegel, WAMPO Secretary 
 
 
 

 Attorney for the Wichita Area 
Metropolitan Planning Organization 
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EXHIBIT A 
 
 

REVISED NON-DISCRIMINATION AND 
EQUAL EMPLOYMENT OPPORTUNITY/AFFIRMATIVE ACTION PROGRAM 

REQUIREMENTS STATEMENT FOR CONTRACTS OR AGREEMENTS 
 
During the term of this Agreement, the contractor or subcontractor, vendor or supplier of the City, by 
whatever term identified herein, shall comply with the following Non-Discrimination--Equal 
Employment Opportunity/Affirmative Action Program Requirements: 
 
A. During the performance of this Agreement, the contractor, subcontractor, vendor or supplier of 

the City, or any of its agencies, shall comply with all the provisions of the Civil Rights Act of 
1964, as amended:  The Equal Employment Opportunity Act of 1972; Presidential Executive 
Orders 11246, 11375, 11131; Part 60 of Title 41 of the Code of Federal Regulations; the Age 
Discrimination in Employment Act of 1967; the Americans with Disabilities Act of 1990 and 
laws, regulations or amendments as may be promulgated thereunder. 

 
B. Requirements of the State of Kansas: 

1. The contractor shall observe the provisions of the Kansas Act against Discrimination 
(Kansas Statutes Annotated 44-1001, et seq.) and shall not discriminate against any 
person in the performance of work under the present Agreement because of race, 
religion, color, sex, disability, and age except where age is a bona fide occupational 
qualification, national origin or ancestry; 

2. In all solicitations or advertisements for employees, the contractor shall include the 
phrase, "Equal Opportunity Employer", or a similar phrase to be approved by the 
"Kansas Human Rights Commission"; 

3. If the contractor fails to comply with the manner in which the contractor reports to the 
"Kansas Human Rights Commission" in accordance with the provisions of K.S.A. 
1976 Supp. 44-1031, as amended, the contractor shall be deemed to have breached 
this Agreement and it may be canceled, terminated or suspended in whole or in part 
by the contracting agency; 

4. If the contractor is found guilty of a violation of the Kansas Act against Discrimination 
under a decision or order of the "Kansas Human Rights Commission" which has 
become final, the contractor shall be deemed to have breached the present 
Agreement, and it may be canceled, terminated or suspended in whole or in part by 
the contracting agency; 

5. The contractor shall include the provisions of Paragraphs 1 through 4 inclusive, of this 
Subsection B, in every subcontract or purchase so that such provisions will be binding 
upon such subcontractor or vendor. 

 
C. Requirements of the City of Wichita, Kansas, relating to Non-Discrimination -- Equal 

Employment Opportunity/Affirmative Action Program Requirements: 
1. The vendor, supplier, contractor or subcontractor shall practice Non-Discrimination -- 

Equal Employment Opportunity in all employment relations, including but not limited to 
employment, upgrading, demotion or transfer, recruitment or recruitment advertising, 
layoff or termination, rates of pay or other forms of compensation, and selection for 
training, including apprenticeship.  The vendor, supplier, contractor or subcontractor 
shall submit an Equal Employment Opportunity or Affirmative Action Program, when 
required, to the Department of Finance of the City of Wichita, Kansas, in accordance 
with the guidelines established for review and evaluation; 
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2. The vendor, supplier, contractor or subcontractor will, in all solicitations or 

advertisements for employees placed by or on behalf of the vendor, supplier, 
contractor or subcontractor, state that all qualified applicants will receive consideration 
for employment without regard to race, religion, color, sex, "disability, and age except 
where age is a bona fide occupational qualification", national origin or ancestry.  In all 
solicitations or advertisements for employees the vendor, supplier, contractor or 
subcontractor shall include the phrase, "Equal Opportunity Employer", or a similar 
phrase; 

 
3. The vendor, supplier, contractor or subcontractor will furnish all information and 

reports required by the Department of Finance of said City for the purpose of 
investigation to ascertain compliance with Non-Discrimination -- Equal Employment 
Opportunity Requirements.  If the vendor, supplier, contractor, or subcontractor fails to 
comply with the manner in which he/she or it reports to the City in accordance with the 
provisions hereof, the vendor, supplier, contractor or subcontractor shall be deemed 
to have breached the present Agreement, purchase order or agreement and it may be 
canceled, terminated or suspended in whole or in part by the City or its agency; and 
further Civil Rights complaints, or investigations may be referred to the State; 

 
4. The vendor, supplier, contractor or subcontractor shall include the provisions of 

Subsections 1 through 3 inclusive, of this present section in every subcontract, 
subpurchase order or subagreement so that such provisions will be binding upon each 
subcontractor, subvendor or subsupplier. 
 

5. If the contractor fails to comply with the manner in which the contractor reports to the 
Department of Finance as stated above, the contractor shall be deemed to have 
breached this Agreement and it may be canceled, terminated or suspended in whole 
or in part by the contracting agency; 

 
D. Exempted from these requirements are:   
 

1. Those contractors, subcontractors, vendors or suppliers who have less than four (4) 
employees, whose contracts, purchase orders or agreements cumulatively total less 
than five thousand dollars ($5,000) during the fiscal year of said City are exempt from 
any further Equal Employment Opportunity or Affirmative Action Program submittal. 

 
2. Those vendors, suppliers, contractors or subcontractors who have already complied 

with the provisions set forth in this section by reason of holding a contract with the 
Federal government or contract involving Federal funds; provided that such 
contractor, subcontractor, vendor or supplier provides written notification of a 
compliance review and determination of an acceptable compliance posture within a 
preceding forty-five (45) day period from the Federal agency involved. 
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EXHIBIT B 
 
 
 

CONTRACTUAL PROVISIONS ATTACHMENT 
 
The parties agree that the following provisions are hereby incorporated into the Agreement to which it 
is attached and made a part thereof, said Agreement being the 1st day of November, 2013. 
 
1. Terms Herein Controlling Provisions: It is expressly agreed that the terms of each and every 

provision in this attachment shall prevail and control over the terms of any other conflicting 
provision in any other document relating to and a part of the Agreement in which this attachment is 
incorporated. 

2. Agreement With Kansas Law: All contractual agreements shall be subject to, governed by, and 
construed according to the laws of the State of Kansas. 

3. Termination Due To Lack Of Funding Appropriation: If, in the judgment of the Director of 
Finance of the City of Wichita, sufficient funds are not appropriated to continue the function 
performed in this agreement and for the payment of the charges hereunder, WAMPO may 
terminate this agreement at the end of its current fiscal year. WAMPO agrees to give written notice 
of termination to contractor at least 30 days prior to the end of its current fiscal year, and shall give 
such notice for a greater period prior to the end of such fiscal year as may be provided in this 
Agreement, except that such notice shall not be required prior to 90 days before the end of such 
fiscal year. Contractor shall have the right, at the end of such fiscal year; to take possession of any 
equipment provided WAMPO under the Agreement. WAMPO will pay to the contractor all regular 
contractual payments incurred through the end of such fiscal year, plus contractual charges 
incidental to the return of any such equipment. Upon termination of the agreement by WAMPO, 
title to any such equipment shall revert to contractor at the end of WAMPO's current fiscal year. 
The termination of the Agreement pursuant to this paragraph shall not cause any penalty to be 
charged to the agency or the contractor. 

4. Disclaimer Of Liability: Neither the WAMPO nor any agency thereof shall hold harmless or 
indemnify any contractor beyond that liability incurred under the Kansas Tort Claims Act (K.S.A. 
75-6101 et seq.). 

5. Anti-Discrimination Clause: The contractor agrees: (a) to comply with the Kansas Act Against 
Discrimination (K.S.A. 44-1001 et seq.) and the Kansas Age Discrimination in Employment Act 
(K.S.A. 44-1111 et seq.) and the applicable provisions of the Americans With Disabilities Act (42 
U.S.C. 12101 et seq.) (ADA) and to not discriminate against any person because of race, religion, 
color, sex, disability, national origin or ancestry, or age in the admission or access to, or treatment 
or employment in, its programs or activities; (b) to include in all solicitations or advertisements for 
employees, the phrase "equal opportunity employer"; (c) to comply with the reporting requirements 
set out at K.S.A. 44-1031 and K.S.A. 44-1116; (d) to include those provisions in every subcontract 
or purchase order so that they are binding upon such subcontractor or vendor; (e) that a failure to 
comply with the reporting requirements of (c) above or if the contractor is found guilty of any 
violation of such acts by the Kansas Human Rights Commission, such violation shall constitute a 
breach of contract and the Agreement may be cancelled, terminated or suspended, in whole or in 
part, by the contracting state agency or the Kansas Department of Administration; (f) if it is 
determined that the contractor has violated applicable provisions of ADA, such violation shall 
constitute a breach of contract and the Agreement may be cancelled, terminated or suspended, in 
whole or in part, by the contracting state agency or the Kansas Department of 
Administration.Parties to this Agreement understand that the provisions of this paragraph number 
5 (with the exception of those provisions relating to the ADA) are not applicable to a contractor 
who employs fewer than four employees during the term of such Agreement or whose contracts 
with the contracting state agency cumulatively total $5,000 or less during the fiscal year of such 
agency. 
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6. Acceptance Of Contract: This Agreement shall not be considered accepted, approved or 
otherwise effective until the statutorily required approvals and certifications have been given. 

7. Arbitration, Damages, Warranties: Notwithstanding any language to the contrary, no interpretation 
shall be allowed to find the WAMPO has agreed to binding arbitration, or the payment of damages 
or penalties upon the occurrence of a contingency. Further, the WAMPO shall not agree to pay 
attorney fees and late payment charges beyond those available under the Kansas Prompt 
Payment Act (K.S.A. 75-6403), and no provision will be given effect which attempts to exclude, 
modify, disclaim or otherwise attempt to limit implied warranties of merchantability and fitness for a 
particular purpose. 

8. Representative's Authority To Contract: By signing this Agreement, the representative of the 
contractor thereby represents that such person is duly authorized by the contractor to execute this 
Agreement on behalf of the contractor and that the contractor agrees to be bound by the 
provisions thereof. 

9. Responsibility For Taxes: The WAMPO shall not be responsible for, nor indemnify a contractor 
for, any federal, state or local taxes which may be imposed or levied upon the subject matter of 
this Agreement.  

10. Insurance: The WAMPO shall not be required to purchase, any insurance against loss or damage 
to any personal property to which this Agreement relates, nor shall this Agreement require the 
WAMPO to establish a "self-insurance" fund to protect against any such loss or damage. Subject 
to the provisions of the Kansas Tort Claims Act (K.S.A. 75-6101 et seq.), the vendor or lessor shall 
bear the risk of any loss or damage to any personal property in which vendor or lessor holds title. 
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EXHIBIT C 
 
 
 

CERTIFICATION OF COORDINATING SUB-RECIPIENT 
 
I hereby certify that I am the Project Manager and duly authorized representative of Wichita Transit, 
whose address is 777 E. Waterman, Wichita, KS 67202 and that neither I nor the above SUB-
RECIPIENT I here represent has: 
 

(a) Employed or retained for the payment of a commission, percentage, brokerage, contingent 
fee, or other consideration, any person (other than a bona fide employee working solely for me 
or the above SUB-RECIPIENT) to solicit or secure this agreement. 
 

(b) Agreed, as an express or implied condition for obtaining this agreement, to employ or retain 
the services of any firm or person in connection with carrying out this agreement, or 
 

(c) Paid, or agreed to pay, to any firm, organization of persons (other than a bona fide employee 
working solely for me or the above SUB-RECIPIENT) any fee, contribution, donation, or 
consideration of any kind for, or in connection with procuring or carrying out this agreement; 

 
except as here expressly stated (if any): 

 
I acknowledge that this certificate is to be furnished to WAMPO in connection with this agreement and 
is subject to State and Federal laws, both criminal and civil. 
 
 
 
____________________________   ______________________________ 
 (Date)       (Signature)  
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EXHIBIT D 
 
 
 

CERTIFICATION OF WAMPO 
 
I hereby certify that I represent WAMPO and that the above SUB-RECIPIENT or the SUB-
RECIPIENT’s representative has not been required, directly or indirectly as an express or implied 
condition in connection with obtaining or carrying out this agreement to: 
 

(a) employ or retain, or agree to employ or retain, any firm or person, or 
(b) pay, or agree to pay, to any firm, person, or organization, any fee, contribution, donation, or 

consideration of any kind;  
 

except as here expressly stated (if any): 
 
I acknowledge that this certificate is to be furnished to the above referenced SUB-RECIPIENT in 
connection with this agreement and is subject to State and Federal laws, both criminal and civil. 
 
 
 
____________________________   ______________________________ 
 (Date)       (Signature) 
        WAMPO 
 
        By: Kristen Zimmerman 
        Transportation Planning Manager  
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Exhibit E 
 

CONTRACTOR ASSURANCE 
 
Title VI Standard Terms And Conditions (Sub-Recipients) 
 
SUB-RECIPIENT understands and agrees that the following terms and conditions apply to the 
Agreement entered into between SUB-RECIPIENTand the Wichita Area Metropolitan Area Planning 
Department (WAMPO). These terms and conditions are made a part of and are hereby incorporated 
into the Agreement.  SUB-RECIPIENT further understands and agrees that failure to adhere to these 
terms and conditions constitutes a material breach of its Agreement with WAMPO, and that WAMPO 
may take the appropriate action against SUB-RECIPIENT to ensure compliance with these provisions, 
up to and including ordering a stoppage of work, suspending payments, or terminating the Agreement. 
 
1.0 APPLICABLE TITLE VI & OTHER CIVIL RIGHTS LAWS & REGULATIONS 
 
SUB-RECIPIENT agrees to abide by all applicable federal and state laws, regulations, orders, and 
directives regarding non-discrimination in federally assisted programs. These laws, regulations, 
orders, and directives include, but are not limited to: 
 

1.1 Title VI of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000d, and implementing 
regulations at 49 CFR Part 21 – Nondiscrimination in Federally Assisted Programs of the 
Department of Transportation— Effectuation of Title VI of the Civil Rights Act; 
 

 1.2 The equal employment opportunity provisions of 49 U.S.C. § 5332 and Title VII of the Civil 
Rights Act of 1964, 42 U.S.C. §§ 2000e et seq., and implementing regulations; 

 
 1.3 Title IX of the Education Amendments of 1972, as amended, 20 U.S.C. §§ 1681 et seq., 

and implementing regulations at 49 CFR Part 25 – Nondiscrimination on the Basis of Sex in 
Education Programs or Activities Receiving Federal Financial Assistance;  

 
 1.4 Section 504 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. § 794, and the 

Americans with Disabilities Act of 1990, as amended, 42 U.S.C. §§ 12101 et seq., and 
implementing regulations, including: 

 
  1.4.1 49 CFR Part 37—Transportation Services for Individuals with Disabilities (ADA); 
 
  1.4.2 49 CFR Part 27—Nondiscrimination on the Basis of Handicap in Programs and 

Activities Receiving or Benefiting from Federal Financial Assistance; 
 
  1.4.3 36 CFR Part 1192 and 49 CFR Part 38—Americans with Disabilities (ADA) 

Accessibility Specifications for Transportation Vehicles; 
 
  1.4.4 28 CFR Part 35—Nondiscrimination on the Basis of Disability in State and Local 

Government Services; 
 
  1.4.5 28 CFR Part 36—Nondiscrimination on the Basis of Disability by Public 

Accommodations and in Commercial Facilities; 
 
  1.4.6 41 CFR Subpart 101 – 119— Accommodations for the Physically Handicapped; 
  1.4.7 29 CFR Part 1630—Regulations to Implement the Equal Employment Provisions 

of the Americans with Disabilities Act; 
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  1.4.8 47 CFR Part 64, Subpart F— Telecommunications Relay Services and Related 
Customer Premises Equipment for the Hearing and Speech Disabled; 

 
  1.4.9 36 CFR Part 1194—Electronic and Information Technology Accessibility 

Standards; 
 
  1.4.10 49 CFR Part 609—Transportation for Elderly and Handicapped Persons; and 
 
  1.4.11 Federal civil rights and nondiscrimination directives implementing those federal 

laws and regulations, unless the federal government determines otherwise in writing. 
 
 1.5 The Age Discrimination Act of 1975, as amended, 42 U.S.C. §§ 6101 et seq., and 

implementing regulations at 49 CFR Part 90 – Nondiscrimination on the Basis of Age in 
Programs or Activities Receiving Federal Financial Assistance; 

 
 1.6 The Age Discrimination in Employment Act, 29 U.S.C. §§ 621 through 634, and implement 

regulations of the U.S. Equal Employment Opportunity Commission 29 CFR Part 1625—Age 
Discrimination in Employment Act; 

 
 1.7 The Drug Abuse Office and Treatment Act of 1972, as amended, 21 U.S.C. §§ 1101 et 

seq., the Comprehensive Alcohol Abuse and Alcoholism Prevention, Treatment and 
Rehabilitation Act of 1970, as amended, 42 U.S.C. §§ 4541 et seq., and the Public Health 
Service Act of 1912, as amended, 42 U.S.C. §§ 290dd through 290dd-2; 

 
 1.8 Executive Order 12898—Federal Actions to Address Environmental Justice in Minority 

Populations and Low-Income Populations, 42 U.S.C. § 4321 note, and DOT Order 5620.3 at 
Federal Register Vol. 62 No. 18377—Department of Transportation Actions to Address 
Environmental Justice in Minority Populations and Low-Income Populations; 

 
 1.9 Executive Order 13166 – Improving Access to Services for Persons with Limited English 

Proficiency, 42 U.S.C. §2000d – 1 note, and implementing policy guidance at Federal Register 
Vo. 70 No. 74087—DOT Policy Guidance Concerning Recipients’ Responsibilities to Limited 
English Proficiency (LEP) Person; and 

 
 1.10 All provisions of Missouri Executive Order No. 94 – 03, promulgating the Code of Fair 

Practices. 
 
2.0 NON-DISCRIMINATION POLICY, STATEMENT & ASSURANCES 
 
SUB-RECIPIENT is required to adopt a nondiscrimination policy as stated in a Statement of 
Nondiscrimination that provides assurances that it will not discriminate against any person in the 
performance of any federally assisted program on the basis of race, color, or national origin.  
Specifically, SUB-RECIPIENT’s Statement of Nondiscrimination must state: “SUB-RECIPIENT 
assures that no person shall, on the grounds of race, color, or national origin be excluded from 
participation in, be denied the benefits of, or be otherwise subjected to discrimination under any 
program or activity receiving Federal financial assistance.”  SUB-RECIPIENT’s Statement of 
Nondiscrimination may be more inclusive than the language listed above, but it cannot be more 
exclusive.  
 
 2.1 SUB-RECIPIENT is required to publicly post its non-discrimination policy as stated in its 

Statement of Nondiscrimination, and SUB-RECIPIENT must provide a written copy of each to 
WAMPO upon execution of the Agreement. “Publicly post” includes, but is not limited to, 
posting the documents to SUB-RECIPIENT’s website if it has one. 
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 2.2 SUB-RECIPIENT must include its non-discrimination policy as stated in its Statement of 
Nondiscrimination in all procurement documents, such as request for proposals, request for 
qualifications, and other similar documents. 

 
 2.3 SUB-RECIPIENT must include its non-discrimination policy as stated in its Statement of 

Nondiscrimination in all subcontracts, including those for materials and leases, that it enters 
into under the Agreement. 

 
 2.4 SUB-RECIPIENT must provide a sample of its procurement document(s) and subcontract 

to WAMPO upon execution of the Agreement, so that WAMPO can verify the inclusion of the 
required statement. 

 
 2.5 If the SUB-RECIPIENT does not have a non-discrimination policy as stated in a Statement 

of Nondiscrimination, then SUB-RECIPIENT must notify WAMPO of this prior to execution of 
the Agreement. If the SUB-RECIPIENT does not develop and/or adopt such a policy and 
statement prior to the execution of the Agreement, then SUB-RECIPIENT must use and 
adhere to the WAMPO’s non-discrimination policy and statement. A copy of this will be 
provided to SUB-RECIPIENT upon execution of the Agreement and can be found at 
WAMPO’s website at www.wampoks.org. 

 
3.0 TITLE VI PLAN & COMPLAINT PROCEDURE 
 
SUB-RECIPIENT is required to develop and publish a Title VI Plan that includes a Public Participation 
Plan (PPP), a Limited English Proficiency (LEP) Plan, and a Title VI Complaint Procedure. The Title VI 
Plan, and its attendant parts, must comply with Federal guidelines regarding such plans. 
 
 3.1 SUB-RECIPIENT must provide a copy of its Title VI Plan, including the PPP, LEP Plan, 

and Complaint Procedure upon execution of the Agreement. 
 
 3.2 SUB-RECIPIENT must make the Title VI Plan, including the PPP, LEP Plan, and 

Complaint Procedure publicly available, which includes posting each of these documents to 
SUB-RECIPIENT’s website if it has one, and informing attendees at any public meetings, 
hearings, or other events related to the work under the Agreement of their rights under Title VI 
and the procedures for filing a Title VI complaint. WAMPO has brochures regarding Title VI 
rights and its Complaint Procedures that it can make available to SUB-RECIPIENT and can 
be found on WAMPO’s website at www.wampoks.org. 

 
 3.3 If SUB-RECIPIENT does not have a federally compliant Title VI Plan, including the PPP, 

LEP Plan, and Complaint Procedure, then SUB-RECIPIENT must notify WAMPO of this prior 
to the execution of the Agreement, and SUB-RECIPIENT must use WAMPO’s Title VI Plan, 
PPP, LEP Plan, and Complaint Procedure. A copy of each will be provided to SUB-
RECIPIENT upon execution of the Agreement and can be found on WAMPO’s website at 
www.wampoks.org. 

 
4.0 TITLE VI REQUIREMENTS IN RELATION TO COMMUNITY/PUBLIC ENGAGEMENT OR 
OUTREACH 
 
If SUB-RECIPIENT is required to perform any public meetings, engagement, or other community 
outreach as part of the work under the Agreement, then SUB-RECIPIENT must ensure that all 
persons, including Limited English Proficiency (LEP) persons, are provided meaningful access, as it is 
defined under Title VI and related provisions, to these events. These requirements include, but are not 
limited to, ensuring that the meeting location, date, and time are selected in such as way as to not 
exclude a person from participation on the basis of race, color, national origin, sex, or disability; 

242

http://www.wampoks.org/�
http://www.wampoks.org/�


[20] 
WAMPO – Wichita Transit 
JARC Project Agreement 

October 2013 
 

informing attendees of their rights under Title VI; and ensuring that all attendees are provided the 
opportunity to participate without regard to their race, color, national origin, or LEP status. 
 
 4.1 SUB-RECIPIENTshall submit to WAMPO after every public meeting, engagement, or 

other community outreach a report that provides the following information: (1) description of 
the purpose of the event; (2) the time, date, and location of the event; (3) the methods used to 
advertise the event; (4) identify the building and room where the event was held; (5) note any 
special accommodations that were requested prior to or during the event; (6) how the 
attendees were informed of their rights under Title VI including complaint procedures; (7) the 
number of attendees; (8) the number of minority and women attendees (note these last figures 
should be estimates based upon observations and should not be obtained by asking 
attendees to identify their gender, race, color, or national origin). WAMPO has a form that it 
will provide to SUB-RECIPIENT upon request that SUB-RECIPIENT can use to document its 
public events. 

 
5.0 TITLE VI REQUIREMENTS IN RELATION TO WEBSITE AND PRINTED MATERIALS 
DEVELOPMENT 
 
If SUB-RECIPIENT is required to develop or create a website or printed informational materials as part 
of its work under the Agreement, then SUB-RECIPIENT must ensure that all persons, including 
Limited English Proficiency (LEP) persons, are provided meaningful access, as it is defined under Title 
VI and related provisions, to the website and the information contained in the printed materials. As part 
of the effort to ensure meaningful access, SUB-RECIPIENT will be required to develop any printed 
materials intended for public informational purposes (i.e. brochures and other promotional items) in 
such a way that these documents can readily be translated into other languages and/or formats upon 
request.  SUB-RECIPIENT must design or create any website such that it includes a translator 
function so that the material included on the website can be translated into other languages. 
Additionally, SUB-RECIPIENT must design or create any website so that it is in compliance with the 
Rehabilitation Act, 29 U.S.C. §§ 794 et seq., as amended, and the Americans with Disabilities Act, 42 
U.S.C. §§ 12101 et seq., as amended, and their implementing regulations, and that it adheres to the 
accessibility requirements set forth by the Federal government. The website must be designed or 
created in adherence with Section 508 Standards of the Rehabilitation Act. SUB-RECIPIENT’s can 
find more information about accessibility standards at: http://www.section508.gov/. 
 
6.0 TITLE VI REPORTING REQUIREMENTS 
 
SUB-RECIPIENT is required to provide WAMPO the required information listed in 4.1 above in regard 
to public events. Further, SUB-RECIPIENT shall provide WAMPO with any additional information that 
WAMPO requests in regard to Title VI compliance.  SUB-RECIPIENT shall also permit WAMPO to 
access its records up to and including accounting records that are pertinent to WAMPO substantiating 
SUB-RECIPIENT’s compliance with Title VI. 
 
7.0 TITLE VI COMPLAINTS 
 
SUB-RECIPIENT must notify WAMPO in writing if a Title VI complaint is filed against it, within five (5) 
business days of SUB-RECIPIENT being notified of such complaint. The notification must be provided 
to WAMPO even if the complaint is not in regard to work that SUB-RECIPIENT performed under the 
Agreement. The notification shall include the following information: (1) date complaint was filed; (2) 
nature of complaint; (3) who was involved; (4) what action has been taken to date; and (5) any 
outcome(s) to date, if applicable. 
 
8.0 DISADVANTAGED BUSINESS ENTERPRISES (DBEs) APPLICABLE REGULATIONS  
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SUB-RECIPIENT agrees to abide by the applicable DOT regulations governing DBE participation on 
federally assisted projects. These regulations can be found at 49 CFR Part 26 – Participation By 
Disadvantaged Business Enterprises in Department of Transportation Financial Assistance Programs. 
SUB-RECIPIENT can find the definition of DBE, small business concern, and other relevant definitions 
regarding DBE participation on this project in 49 CFR Part 26. 
 
9.0 IMPORTANT DBE REQUIREMENTS 
 
SUB-RECIPIENT is prohibited from excluding any person from participation in, deny any person the 
benefits of, or otherwise discriminate against anyone in connection with the award and performance of 
any contract made under the Agreement on the basis of race, color, sex, or national origin. 
 
 9.1 SUB-RECIPIENT must include this prohibition in all procurement documents, such as 

request for proposals, request for qualifications, and other similar documents. 
 
 9.2 SUB-RECIPIENT must include this prohibition in all subcontracts, including those for 

materials and leases, that it enters into under the Agreement. 
 
 9.3 SUB-RECIPIENT must provide a sample of its procurement document(s) and subcontract 

to WAMPO upon execution of the Agreement, so that WAMPO can verify the inclusion of the 
required prohibition. 

 
10.0 DBE CONTRACT GOALS 
 
If the project governed by the Agreement includes a DBE contract goal, SUB-RECIPIENT understands 
and agrees that it is required to strictly adhere to the requirements of 49 CFR Part 26 in its efforts to 
achieve the DBE contract goal. 
 
11.0 SELECTING DBE SUBCONTRACTORS 
 
In order for a firm to be eligible to participate as a DBE subcontractor on the project governed by the 
Agreement, the DBE subcontractor must be a certified DBE. The firm must be certified and registered 
as a DBE with the Kansas Department of Transportation or the Kansas Department of Commerce. It is 
the responsibility of SUB-RECIPIENT to ensure that the DBE subcontractor it hires is a certified DBE 
firm. 
 
12.0 TERMINATING OR SUBSTITUTING A DBE SUBCONTRACTOR 
 
SUB-RECIPIENTcannot terminate and/or substitute a DBE firm that it listed in its proposal as a 
subcontractor and/or was approved by WAMPO as a DBE subcontractor under the Agreement without 
the prior written consent of WAMPO. This includes, but is not limited to, instances where SUB-
RECIPIENTseeks to perform work originally designated for a DBE subcontractor with its own forces or 
those of an affiliate, a non-DBE firm, or with another DBE firm. If SUB-RECIPIENT wishes to terminate 
or substitute a DBE subcontractor it must first submit a written notice to the DBE subcontractor stating 
its intention to request a termination and/or substitution and the reason for the request, and give the 
DBE subcontractor no less than five (5) days to respond to the notice and to provide SUB-RECIPIENT 
and WAMPO the reasons why the subcontractor should not be terminated. A copy of this written 
notice must be provided to WAMPO. Only after the DBE subcontractor has been so notified and 
provided time to object, may SUB-RECIPIENT submit its request to terminate or substitute a DBE 
subcontractor.  SUB-RECIPIENT must submit its request in writing to WAMPO and fully state the 
reasons for its request. Unless the request demonstrates that SUB-RECIPIENT has good cause to 
terminate and/or substitute a DBE subcontractor, WAMPO will not concur in SUB-RECIPIENT’s 
finding of good cause and will not approve SUB-RECIPIENT’s request to terminate and/or substitute a 
DBE subcontractor. The definition of “good cause” can be found at 49 CFR Part 26 § 26.53. 
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 12.1 When a DBE subcontractor is terminated, fails to complete its work on the Agreement for 
any reason, SUB-RECIPIENT is required to make good faith efforts to find another DBE subcontractor 
to substitute for the original DBE subcontractor. These good faith efforts shall be directed at finding 
another DBE to perform at least the same amount of work under the Agreement as the DBE that was 
terminated. If there is a DBE contract goal on the project, then the work performed by the substitute 
DBE need only perform at least the same amount of work under the Agreement as the DBE that was 
terminated, to the extent needed to meet the DBE contract goal. 
 
13.0 DBE REPORTING REQUIREMENTS 
 
SUB-RECIPIENT is required to submit to WAMPO, on a monthly basis, the DBE Participation Form 
that is attached to the Agreement.  SUB-RECIPIENT shall also provide any other data relevant to DBE 
participation on the project upon request by WAMPO.  SUB-RECIPIENT shall also permit WAMPO to 
access its records up to and including accounting records that are pertinent to WAMPO substantiating 
the information provided by SUB-RECIPIENT on its DBE reporting forms. 
 
14.0 FLOW DOWN PROVISIONS 
 
The provisions listed in this Attachment apply to every subcontractor hired by SUB-RECIPIENT to 
perform work under the Agreement.  SUB-RECIPIENT will ensure that all of its subcontractors are 
made aware of these requirements and will include these provisions as a part to any subcontract that 
SUB-RECIPIENT enters into under the Agreement. 
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Exhibit F 
 

TITLE VI ASSURANCES 
 
Title VI Standard Terms And Conditions (Sub-Recipients) 
 
1) Civil Rights 
 a. Non-Discrimination Assurances 
  i. As required by federal law, SUB-RECIPIENT certifies that it will comply with all 

applicable federal and state statutes relating to nondiscrimination and equal 
opportunity, including, but not limited to Title VI and Title VII of the Civil Rights Act of 
1964 (42 U.S.C. § 2000d and 2000e). 

 
  ii. SUB-RECIPIENT shall comply with the administrative rules of the U.S. Department 

of Transportation (DOT) relative to nondiscrimination in federally-assisted programs of 
the DOT (49 CFR Subtitle A, Part 21). 

 
 iii. SUB-RECIPIENT shall not discriminate on grounds of race, color, or national origin 

of any individual in the selection and retention of sub-contractors, including 
procurement of materials and leases of equipment.  SUB-RECIPIENT shall not 
participate either directly or indirectly in the discrimination prohibited by 49 CFR Subtitle 
A, Part 21. 5 including employment practices. 

 
 iv. These assurances concerning nondiscrimination also apply to sub-contractors and 

supplies of SUB-RECIPIENT.  These apply to all solicitations either by competitive 
bidding or negotiation made by SUB-RECIPIENT for work to be performed under a 
subcontract including procurement of materials or equipment.  Each potential sub-
contractor or supplier shall be notified by SUB-RECIPIENT of the requirements of this 
Agreement relative to nondiscrimination on grounds of the race, color, or national origin 
of any individual. 

 
 v. SUB-RECIPIENT assures that, as a condition of receiving reimbursements under this 

Agreement, that it will not discriminate on grounds of race, color, or national origin of an 
individual in the performance of any services under this Agreement, including the 
selection and retention of sub-contractors and the procurement of materials and leases 
of equipment. 

 
 b. SUB-RECIPIENT shall comply with the data collection and reporting requirements subject 

to Title VI of the Civil Rights Act of 1964 and the implementing regulations of 28 CFR Part 42, 
Subpart F and 49 CFR Part 21. 

 
 c. The terms of this paragraph shall apply to all solicitations either by competitive bidding or 

negotiation made by SUB-RECIPIENT for work to be performed under a subcontract including 
procurement of materials or equipment, and SUB-RECIPIENT shall notify each potential 
subcontractor, supplier, or lessor of SUB-RECIPIENT’s obligations under this Agreement. 

 
 d. Each of the statutes, regulations, or rules, including any later amendments, listed in this 

paragraph are incorporated by reference and made a part of this Agreement. 
 
 e. SUB-RECIPIENT shall include these provisions in every sub-contract, including 

procurement of materials or leases of equipment.  
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 f. Failure to carry out the requirements set forth in this paragraph shall constitute a breach of 
contract and may result in termination of this Agreement or other remedy that is deemed 
appropriate. 
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EXHIBIT G 
 
 
 

5316 Project Operating Budget 
 
SUB-RECIPIENT’s Name Wichita Transit 
 
Budget Year - 11/1/13 – 5/1/15 
  
Personnel:  

- Driver  
  
Fuel  
 
Misc. * 

 
 

  
Total Operating Cost  
 
Project Income 

 
 

  
Operating Subtotal $337,752 

 
Local Match 

 
$168,876 

 
5316 Reimbursement 

 
$168,876 

 
Total Project Cost 

 
$337,752 

 
 
 
 
*If misc. expense is reflected in budget, please identify below.  
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EXHIBIT H 
 
 
 

WAMPO Info Sheet 
 
 
 
Date 
 

 

Project Number 
(completed by WAMPO) 
 

 

SUB-RECIPIENT’s Name 
 

Wichita Transit 

SUB-RECIPIENT’s 
Federal Tax ID Number 
(FEIN) 

 

 
SUB-RECIPIENT’s Dun & 
Bradstreet Number 
(DUNS) 

 

 
SAM Expiration Date 
(System for Award Management) 

 

 
SAM Number 

 

  
SUB-RECIPIENT Mailing 
Address 
 

 

Phone Number 
 

 

Fax Number 
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AGREEMENT FOR 49 U.S.C. § 5317New Freedom (NF) Funds 

 

 

 

 
 
THIS AGREEMENT made and entered into this 1st day of November, 2013, by and between the 
Wichita Area Metropolitan Planning Organization, hereinafter referred to as “WAMPO”, and  Wichita 
Transit referred to as the “SUB-RECIPIENT”, acting by and through Steve Spade its duly authorized 
representative, whose office is located at 777 E. Waterman, Wichita, KS 67202. WAMPO and the 
SUB-RECIPIENT are collectively referred to as the “PARTIES”. 
 

INTRODUCTION 
 
The 49 U.S.C. § 5317 (New Freedom program) of the Safe Accountable Flexible and Efficient 
Transportation Act, a Legacy for Users (SAFETEA-LU), hereinafter referred to as the “ACT”, provides 
in part, for operating grants to eligible applicants for the specific purpose of assisting them in providing 
transportation services that go beyond those required by the Americans with Disabilities Act (ADA).  
This service is for person with disabilities living in rural and non-urbanized (less than 50,000 
population) areas and urbanized (greater than 50,000 population) areas.  The 49 U.S.C. § 5317 
projects may include the transportation of rural and non-urbanized area residents to and from activities 
in the urbanized areas.  For this Agreement, transportation shall be provided as required by U.S.C. § 
5317. 
 
The Governor of the State of Kansas in accordance with a request by the Federal Administration, 
hereinafter referred to as “FTA”, has designated WAMPO as the designated recipient of U.S.C. § 
5317 funds and to evaluate, select projects, and coordinate grant applications. 
 
The SUB-RECIPIENT desires to apply, secure, and utilize grant funds for the transportation needs of 
persons within the Wichita Urbanized Area.WAMPO is willing, subject to the terms of this Agreement, 
to provide financial assistance to the SUB-RECIPIENT for the undertaking of a transportation project 
for the general public, hereinafter referred to as “PROJECT”.  The SUB-RECIPIENT expressed an 
interest in sponsoring the PROJECT within the Wichita Urbanized Area.  The SUB-RECIPIENT has 
demonstrated acceptable efforts to achieve coordination with other transportation providers and users, 
including local private operators. 
 
The PARTIES, in consideration of the mutual covenants herein set forth, agree as follows: 
 
Section 1.  Purpose of Agreement.  The purpose of this Agreement is to provide for the undertaking 
of the PROJECT by the SUB-RECIPIENT.  The PARTIES mutually agree the Agreement contains the 
terms, conditions, and mutual understandings of the PARTIES as to the manner in which the funding 
for operating expenses of the PROJECT will be undertaken and completed. 
 
Section 2.  Administration.  WAMPO will serve as the administer of federal funds for this PROJECT. 
 
Section 3.  Scope of the PROJECT.  The SUB-RECIPIENT shall undertake and complete the 
PROJECT in accordance with the terms and conditions of this Agreement and the PROJECT 
application, which is hereby incorporated in the Agreement and made a part thereof. 
 

Wichita Transit 
Wichita Transit Mobility Manager 

NF Grant Agreement (CFDA 20.516) 
Project Number NF-13-002 
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Under the direction of the Agreement and the PROJECT application, the SUB-RECIPIENT shall 
provide for the PROJECT under the following guidelines: 
 

A. The PROJECT will be performed within the SUB-RECIPIENTS service area. 
B. The PROJECTS will provide transportation for the elderly, persons with disabilities, and 

the general public to and from work activities within the SUB-RECIPIENT’S area. 
C. The SUB-RECIPIENT will provide for the operation and management of the PROJECT in 

accordance with Exhibit G – Project Operating Budget, which is attached hereto and 
incorporated herein. 

D. The SUB-RECIPIENT shall advise WAMPO in writing of any changes in the PROJECT. 
E. The properties and policies for the PROJECT shall provide for totally accessible 

transportation for the elderly and the disabled to and from work activities for the duration 
of the project. 

 
Section 4.  Contractual Provisions.  The provisions and assurances found in the approved 49 
U.S.C. § 5317 PROJECT application submitted by the SUB-RECIPIENT are hereby incorporated and 
made a part hereof. 
  
Section 5.  Cost of Project, Funding Responsibility and Payment.  The total cost for the 
PROJECT is estimated to be $115,828 of which $115,828 is reimbursable by WAMPO.  These figures 
are based upon a matching ratio of 100 percent federal and 0 percent local funds for operating 
expenses.  See Exhibit G – Project Operating Budget for the responsibilities of the SUB-RECIPIENT. 
 
As described in Section 3. Scope of the PROJECT of this Agreement, the SUB-RECIPIENT will 
receive reimbursement from WAMPO for actual expenses incurred by the SUB-RECIPIENT, but not to 
exceed the amounts listed in Exhibit G – Project Operating Budget which is hereby incorporated into 
this Agreement. 
 
Any PROJECT income derived from the PROJECT will be used to reduce the operating costs prior to 
submittal of reimbursable costs to WAMPO.  PROJECT costs referred to in this Agreement shall be 
comprised of the allowable direct and indirect costs incidental to the performance to be determined in 
accordance with the standards set forth in the Code of Federal Regulations, 41 CFR 1-15.705 and 1-
15.706 which are incorporated herein by reference insofar as they are applicable. 
 
Upon receipt of the Monthly Ridership Report and the billing invoice, WAMPO will reimburse allowable 
costs as requested by the SUB-RECIPIENT.  Reimbursement of any cost pursuant to this section shall 
not constitute a final determination by WAMPO of the eligibility of such costs and shall not constitute a 
waiver of any violation of the terms of this Agreement committed by the SUB-RECIPIENT. 
 
Payment of reimbursable costs, as set forth in this section, is conditioned upon receipt of 49 U.S.C. § 
5317 Funds by WAMPO for the PROJECT costs. 
 
It is agreed and understood by and between the parties that any funds expended by theSUB-
RECIPIENT in violation of WAMPO, local,state and/or federal laws, rules, regulations, standards, 
principles, policies, or the provisions of this Agreement are disallowable. In the event that such 
disallowable expenditures are deemed to have been reimbursed, WAMPO shall upon written notification 
to the SUB-RECIPIENT request adjustment or repayment of such disallowed expenditures.SUB-
RECIPIENT shall make such adjustment or repayment within thirty (30) days from receipt of said 
notification. Funds declared to be provided for ineligible expenditures will be returned to WAMPO within 
thirty (30) days of determination and request for payment.  WAMPO may withhold any payments to the 
SUB-RECIPIENTfor the purposes of set off until such time as any disallowed cost is repaid. 
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Section 6.  Local Matching Funds for Support of the PROJECT.  The SUB-RECIPIENT shall 
maintain the local funding support for the operation of transportation service at the same or increased 
level even if there is an increase of Federal or State assistance.  If any of the local match support (i.e. 
County, State, or Federal funds) is pulled out of a PROJECT, the FTA funds being provided in this 
Agreement will be withdrawn from that PROJECT. 
 
Section 7.  Third Party Agreement.  The SUB-RECIPIENT shall not execute any contract, 
amendment, or change order thereto, or obligate itself in any manner with any third party with respect 
to its rights and responsibilities under this Agreement without the prior written concurrence of 
WAMPO. 
 
Section 8.  Period of Performance.  TheSUB-RECIPIENT shall commence implementation of the 
PROJECT upon execution of this Agreement and upon receipt of a written “Notice to Proceed” issued 
by WAMPO.  The SUB-RECIPIENT shall prosecute the work outlined herein to completion no later 
than One Year, Six Months (18 months) following the date of the Notice to Proceed.  The SUB-
RECIPIENT has until July 1st following the termination of the Agreement to seek reimbursement.  All 
requests for reimbursement should be submitted to WAMPO no later than July 1st following the end of 
the Agreement.  After that date, any unclaimed of unused funds will be retained by WAMPO.  No 
funds will be carried over. 
 
Section 9.  Dun & Bradstreet.  TheSUB-RECIPIENT will obtain a D-U-N-S number (Dun & 
Bradstreet Number).  Use the following link: http://www.dnb.com/us/duns_update/. 
 
Section 10.  System for Award Management.  The SUB-RECIPIENT will maintain current 
registrations with the System for Award Management (SAM) (www.sam.gov) at all times during which 
they have active federal awards.  This is the Official U.S. Government system that consolidates the 
capabilities of CCR/FedReg, ORCA, and EPLS. 
 
Section 11.  Audit.  The SUB-RECIPIENT shall permit WAMPO’s authorized representatives, the 
FTA, and the United States Department of Transportation (USDOT) to inspect all of the SUB-
RECIPIENT’s equipment, the books, records, and accounts of the SUB-RECIPIENT pertaining to the 
PROJECT.  TheSUB-RECIPIENT agrees the required financial and compliance audit as required by 
WAMPO will be completed within the prescribed audit reporting cycle.  Local governments shall 
comply with SAFETA-LU, OMB Circular A-133 “Audits of State and Local Governments, and Non-
Profit Organizations”. 
 
Section 12.  Employment of WAMPO’s Employees.  The SUB-RECIPIENT will not, without written 
permission from WAMPO, engage the services of any person or persons in the employment of 
WAMPO for any work required by the terms of this Agreement. 
 
Section 13.  Ownership of Data.  All reports and documents pertaining to the PROJECT mentioned 
herein shall be prepared in accordance with WAMPO’s standard practice and shall become the 
property of WAMPO upon the completion thereof in accordance with the terms of this Agreement, 
without restrictions as to their further use. 
 
Section 14.  Indemnification.  TheSUB-RECIPIENT will defend, indemnify, hold harmless, and save 
WAMPO and its authorized representatives and FTA from any and all costs, liabilities, expenses, 
suits, judgments, damages to persons or property or claims of any nature whatsoever arising out of or 
in connection with the provisions of performance of this Agreement, any contract entered into under 
this Agreement, or the operation of the vehicles described herein by the SUB-RECIPIENT, the SUB-
RECIPIENT’s employees, agents, or subcontractors. 
 
Section 15.  Covenant Against Contingent Fees.  The SUB-RECIPIENT warrants it has not 
employed or retained any company or person, other than a bona fide employee working solely for the 
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SUB-RECIPIENT, to solicit or secure this Agreement, and it has not paid or agreed to pay any 
company or person, other than a bona fide employee working solely for the SUB-RECIPIENT, any fee, 
commission, percentage, brokerage fee, gifts, or any other consideration contingent upon or resulting 
from the award or making of this Agreement.  For breach or violation of this warranty, WAMPO shall 
have the right to annul this Agreement without liability, or in his or her discretion to deduct from the 
Agreement price or consideration, or otherwise recover, the full amount of such fee, commission, 
percentage, brokerage fee, gift, or contingent fee, as stated in Exhibit D, Certification of Provider and 
Certification of WAMPO, which is incorporated in this Agreement and made a part thereof. 
 
Section 16.  Changes to Agreement.  No changes to this Agreement will be allowed without prior 
written approval by WAMPO.  To be effective, a revision in this Agreement shall be made by an 
amendment to this Agreement. 
 
Section 17.  Records and Reports. 
 

A. Establish and Maintain Accounting Records:  The SUB-RECIPIENT shall establish and 
maintain a separate account for the PROJECT, either independently or within its existing 
accounting system, to be known as the PROJECT account.  The SUB-RECIPIENT agrees to 
keep detailed and accurate records of all labor, material, supplies, incidentals, and any other 
necessary costs involved in the PROJECT. 
 

B. Retention of Records:  The SUB-RECIPIENT shall be required to maintain accounting 
records and other evidence pertaining to the costs incurred and to make the records available 
at their office at all reasonable times during the period of Agreement performance and for five 
(5) years from the date of the close of this Agreement as delineated in the Notice to Proceed 
letter.  Such accounting records and other evidence pertaining to the costs incurred shall be 
made available for inspection by WAMPO, FTA, USDOT, or their authorized representatives, 
and copies thereof shall be furnished if requested. 
 

C. Reports:  The SUB-RECIPIENT shall advise WAMPO regarding the progress of the 
PROJECT at such times and in such a manner as WAMPO may require, including, but not 
limited to meetings, quarterly reports, and expenditure reports.  The SUB-RECIPIENT shall 
submit to WAMPO such financial statements, data, records, contracts, and other documents 
related to the PROJECT as may be deemed necessary by WAMPO. 

 
Section 18.  Termination of Agreement. WAMPO has the right to terminate this Agreement by giving 
thirty (30) days written notice in the event WAMPO determines the PROJECT should be abandoned 
or indefinitely postponed; provided, however, in any case, the SUB-RECIPIENT shall be paid the 
amount due for their services rendered by the operators of the PROJECT up to the time of termination 
on the basis of the provisions of this Agreement. 
 
WAMPO has the right to terminate this Agreement at any time, upon written notice to the SUB-
RECIPIENT, in the event the SUB-RECIPIENT fails to comply with all the terms and provisions of this 
Agreement.  The SUB-RECIPIENT shall be paid for expenses judged reasonable for the services 
rendered to the date of termination; provided in the event of termination of this Agreement, the SUB-
RECIPIENT shall not be paid more than that which would be received under the terms of this 
Agreement for that portion of services rendered to the date of termination. 
 
Either party may terminate this Agreement for cause, provided written notification is received by the 
other party thirty (30) days prior to the proposed termination date.  In the event of termination by 
WAMPO, the SUB-RECIPIENT shall only be paid for all costs and uncancelable obligations incurred 
prior to the date of terminationon the basis of the provisions of this Agreement. 
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The Agreement’s termination shall not relieve the SUB-RECIPIENT of any of its obligation to WAMPO 
existing at the time of expiration, or terminate those obligations of the SUB-RECIPIENT, which, by 
their nature, survive the termination of this Agreement. 
 
Section 19.  Noncompliance with PROJECT’s Application and Program.  The SUB-RECIPIENT 
shall be in noncompliance with either the terms of this Agreement or each PROJECT application if the 
SUB-RECIPIENT misuses a vehicle.  Misuse includes, but is not limited to, the following: 
 

A. Vehicles used for agency administrative functions, such as staff use to attend meetings, going 
to the bank or post office, etc. 

B. The SUB-RECIPIENT fails to label vehicles properly. 
 
In the event of noncompliance by the SUB-RECIPIENT, WAMPO shall not make any payments during 
the term of noncompliance.  The SUB-RECIPIENT agrees payment is due from WAMPO for a 
PROJECT only during the time the PROJECT is in compliance.  Any controversy arising out of what 
constitutes the period of noncompliance shall be determined by WAMPO. 
 
Section 20.  Compliance.  The SUB-RECIPIENTshall comply with all federal, state, and local laws, 
ordinances, resolutions, rules, regulations, standards, principles, policies and proceduresin the 
implementation of the transportation service provided for in this Agreement.  The SUB-RECIPIENT 
agreesto comply with all terms, provisions, and conditions which WAMPO is required to comply with 
pursuant to WAMPO’s agreements with the FTA. Said terms, provisions, and conditions, including all 
future additions and amendments thereto, are hereby incorporated herein.. 
 
Section 21.  Responsibility to Employees.  TheSUB-RECIPIENT accepts full responsibility for 
providing worker’s compensation coverage and for payment of unemployment insurance, and social 
security as well as all income tax deductions and any other taxes or payroll deductions required by law 
for his or her employees engaged in the work authorized by this Agreement, and will indemnify and 
hold harmless, WAMPO for the same. 
 
Section 22.  Equal Employment Opportunity.  In connection with the execution of this contract, the 
SUB-RECIPIENT shall not discriminate against any employee or applicant for employment because of 
race, religion, color, age, sex, disability, or national origin.  The SUB-RECIPIENT shall take affirmative 
action to insure applicants are employed, and employees are treated during this employment, without 
regard to race, religion, color, age, sex, disability, or national origin.  Such actions shall include, but not 
be limited to the following: employment; upgrading; demotion or transfer; recruitment or advertising; 
layoff or termination; rates of pay, or other forms of compensation; and selection for training including 
apprenticeship. 
 
Section 23.  Cooperation and Coordination of Transportation.  The SUB-RECIPIENT will continue 
to demonstrate acceptable efforts to achieve coordination with other transportation providers and 
users, including private transit and Paratransit operators and social service agencies capable of 
purchasing service.  In connection with the performance of the PROJECT, the SUB-RECIPIENT will 
cooperate with WAMPO in meeting its commitments and goals with regard to the provision of service 
that will not hamper interagency cooperation and coordination of transportation services provided in 
their respective geographical area. 
 
Section 24.  SUB-RECIPIENT’s Capabilities.  TheSUB-RECIPIENT possesses and will maintain 
requisite fiscal, managerial, and legal capacity to carry out the 49 U.S.C. § 5317 program and to 
receive and disburse federal and state funds. 
 
Section 25.  Matching Share for the PROJECT.  TheSUB-RECIPIENT agrees the designated 
combination of federal, state, local, private and/or in-kind funding sources has been or will be 
committed to provide the required matching share for the PROJECT. 
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Section 26.  Civil Rights Act of 1964.  The SUB-RECIPIENT will comply with all the requirements 
imposed by the Title VI and Title VII of the Civil Rights Act of 1964 (78 Sta. 252), the Regulations of 
USDOT issued thereunder (49 CFR 27, Subpart A), and the assurance by the WAMPO pursuant 
thereto.  (See Exhibit E which is incorporated herein). 
 
Section 27.  Section 504 – Rehabilitation Act of 1973.  The SUB-RECIPIENT will comply with all 
requirements imposed by Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794), the 
Regulations of USDOT issued thereunder (49 CFR 27), and the assurances by the WAMPO pursuant 
thereto. 
 
Section 28.  Disadvantaged Business.  In connection with the performance of this Agreement, the 
SUB-RECIPIENT will cooperate with WAMPO in meeting its commitments and goals with regard to 
the maximum utilization of disadvantaged businesses and will use its best efforts to insure 
disadvantaged businesses shall have the maximum practicable opportunity to compete for subcontract 
work under this Agreement.  The SUB-RECIPIENT will comply with the statements in 49 CFR 23.43, 
Subsections (a) and (b). 
 
Section 29.  Interest of Members of or Delegates to Congress.  No member of, or delegate to, the 
Congress of the United States shall be admitted to any share or part of this Agreement or to any 
benefit arising therefrom. 
 
Section 30.  Prohibited Interest.  No member, officer, or employee of the SUB-RECIPIENT during 
their tenure or one year thereafter shall have any interest, direct or indirect, in this Agreement or the 
proceeds thereof. 
 
Section 31.  Labor Protection.  The SUB-RECIPIENT shall undertake, carry out, and complete its 
transportation needs under the terms and conditions determined the Secretary of the U.S. Department 
of Labor to be fair and equitable to protect the interests of employees affected by the SUB-
RECIPIENT and meeting the requirements of Section 13 (c) of the Federal Transit Administration Act 
of 1964, as amended, referenced by the PROJECT’S acceptance of Special Section 13 (c) Warranty 
incorporated into and made part of this Agreement under Section 4, titled Contractual Provisions. 
 

A. The PROJECT shall be carried out in such a manner and upon such terms and conditions 
as will not adversely affect employees in the mass passenger transportation industry 
within the service area of the PROJECT. 
 

B. All rights, privileges, and benefits (including pension rights and benefits) of employees 
(including employees already retired) shall be preserved and continued. 

 
C. The SUB-RECIPIENT shall be financially responsible for any deprivation of employment 

or other worsening of employment position as a result of the PROJECT. 
 
D. In the event an employee is terminated or laid off as a result of the PROJECT, he or she 

shall be granted priority of employment or reemployment to fill any vacant position for 
which he or she is, or by training or retraining can become, qualified.  In the event training 
or retraining is required by such employment or reemployment, the SUB-RECIPIENT shall 
provide or provide for such training or retraining at no cost to the employee. 

 
Any employee who is laid off or otherwise deprived of employment or placed in a worse 
position with respect to compensation, hours, working conditions, fringe benefits, or rights 
and privileges pertaining thereto at any time during his or her employment as a result of 
the PROJECT, including any program of efficiencies or economies directly or indirectly 
related thereto, shall be entitled to receive any applicable rights, privileges and benefits as 
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specified in the employee protective arrangement certified by the Secretary of Labor 
under Section 405(b) of the Rail Passenger Service Act of 1970 on April 16, 1971. 
 
An employee shall not be regarded as deprived of employment or placed in a worse 
position with respect to compensation, etc., in case of his or her resignation, death, 
retirement, dismissal for cause, or failure to work due to disability or discipline.  The 
phrase “as a result of the PROJECT” as used herein-shall include events occurring in 
anticipation of, during, and subsequent to the PROJECT. 

 
E. In the event any provision of these conditions is held to be invalid or otherwise 

unenforceable, the SUB-RECIPIENT, their employees, and/or their representatives may 
invoke the jurisdiction of the Secretary of Labor to determine substitute fair and equitable 
employee protective arrangements which shall be incorporated in these conditions. 
 

F. The SUB-RECIPIENT agrees any controversy respecting the PROJECT’S effects upon 
employees, the interpretation or application of these conditions and the disposition of any 
claim arising hereunder may be submitted by any party to the dispute including the 
employees or their representative for determination by the Secretary of Labor, whose 
decision shall be final. 

 
G. The SUB-RECIPIENT shall maintain and keep on file all relevant books and records in 

sufficient detail as to provide the basic information necessary to the making of decisions 
called for in the preceding paragraph. 

 
H. The SUB-RECIPIENT will post, in a prominent and accessible place, a notice stating the 

SUB-RECIPIENT is a recipient of Federal assistance under the FTA and has agreed to 
comply with the provisions of 49 U.S.C., Section 54333(b).  The notice shall specify the 
terms and conditions set forth herein for the protection of employees. 

 
Section 32.  Lobbying.  The SUB-RECIPIENT certifies, to the best of his or her knowledge and 
believe: 
 

A. No Federal appropriated funds have been paid or will be paid, by or on behalf of the 
undersigned, to any person for influencing or attempting to influence an officer or 
employee of an agency, a Member of Congress, an officer or employee of Congress, or 
an employee of a Member of Congress in connection with the awarding of any Federal 
contract, the making of any Federal grant, the making of any Federal loan, the entering 
into of any cooperative agreement, and the extension, continuation, renewal, amendment, 
or modification of any Federal contract, grant, loan, or cooperative agreement. 
 

B. If any funds other than Federal appropriated funds have been paid or will be paid to any 
person for making lobbying contacts to an officer or employee of any agency, a Member 
of Congress, an officer or employee of Congress, or an employee of a Member of 
Congress in connection with this Federal contract, grant, loan, or cooperative agreement, 
the undersigned shall complete and submit Standard Form—LLL, “Disclosure Form to 
Report Lobbying”, in accordance with its instructions [as amended by “Government wide 
Guidance for New Restrictions on Lobbying”, 61 Fed. Reg. 1413 (1/19/96).] 

 
C. The undersigned shall require the language of this certification be included in the award 

documents for all subawards at all tiers (including subcontracts, subgrants, and contract 
under grants, loans, and cooperative agreements) and all subrecipients shall certify and 
disclose accordingly.  This certification is a material representation of fact upon which 
reliance was placed when this transaction was made or entered into.  Submission of this 
certification is a prerequisite for making or entering into this transaction imposed by 31 
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U.S.C. § 1352 (as amended by the Lobbying Disclosure Act of 1995).  Any person who 
fails to file the required certification shall be subject to a civil penalty of not less than 
$10,000 and not more than $100,000 for each such failure. 

 
The SUB-RECIPIENT hereby certifies or affirms the truthfulness and accuracy of each 
statement of its certification and disclosure, if any.  In addition, the SUB-RECIPIENT 
understands and agrees the provisions of 31 U.S.C. A 3801, et seq., apply to this 
certification and disclosure, if any. 

 
Section 33.  Program Fraud and False or Fraudulent Statements or Related Acts.  The SUB-
RECIPIENT acknowledges the provisions of the Program Fraud Civil Remedies Act of 1986, as 
amended, 31 U.S.C. § 3801, et seq. and U.S. DOT regulations, “Program Fraud Civil Remedies”, 49 
CFR 31, apply to its actions pertaining to each PROJECT.  Upon execution of the underlying 
Agreement, the SUB-RECIPIENT certifies or affirms the truthfulness and accuracy of any statement it 
has made, it makes, it may make, or causes to be made, and pertaining to the underlying contract or 
the FTA assisted PROJECT for which this contract work is being performed.  In addition to other 
penalties that may be applicable, the SUB-RECIPIENT further acknowledges if it makes, or causes to 
be made, a false, fictitious, or fraudulent claim, statement, submission, or certification, the Federal 
Government reserves the right to impose the penalties for the Program Fraud Civil Remedies Act of 
1986 on the SUB-RECIPIENT to the extent the Federal Government deems appropriate. 
 
The SUB-RECIPIENT also acknowledges if it makes, or causes to be made, a false, fictitious, or 
fraudulent claim, statement, submission, or certification to the Federal Government under an 
agreement connected with a project financed in whole or in part with Federal assistance originally 
awarded by FTA under the authority of 49 U.S.C. § 5307, the Government reserves the right to 
impose the penalties of 18 U.S.C. § 1001 and 49 U.S.C. § 5307(n)(1) on the SUB-RECIPIENT, to the 
extent the Federal Government deems appropriate. 
 
The SUB-RECIPIENT agrees to include the above two clauses in each subcontract financed in whole 
or in part with Federal assistance provided by FTA.  It is further agreed the clauses shall not be 
modified, except to identify the subcontractor who will be subject to the provisions. 
 
Section 34.  Federal Changes.  TheSUB-RECIPIENT shall at all times comply with all applicable 
FTA regulations, policies, procedures and directives, including without limitation those listed directly or 
by reference in the Master Agreement (Form FTA MA) between the SUB-RECIPIENT and FTA, as 
they may be amended or promulgated from time to time during the term of this Agreement.  The SUB-
RECIPIENT’S failure to so comply shall constitute a material breach of this Agreement. 
 
Section 35.  Incorporation of FTA Terms.  The preceding provisions include, in part, certain 
Standard Terms and Conditions required by the U.S. DOT, whether or not expressly set forth in the 
preceding contract provisions.  All contractual provisions required by the U.S. DOT, as set forth in FTA 
Circular 4220.1D, dated April 15, 1996, and are hereby incorporated by reference.  Anything to the 
contrary herein notwithstanding, all FTA mandated terms shall be deemed to control in the event of a 
conflict with other provisions contained in this Agreement.  The SUB-RECIPIENT shall not perform 
any act, fail to perform any act, or refuse to comply with any requests, which would cause the SUB-
RECIPIENT to be in violation of the FTA terms and conditions. 
 
Section 36.  Buy America.  The SUB-RECIPIENT agrees to comply with 49 U.S.C. § 5323(j) and 49 
CFR 661, which provide that Federal funds may not be obligated unless steel, iron, and manufactured 
products used in FTA-funded projects are produced in the United States, unless a waiver has been 
granted by FTA or the product is subject to a general waiver.  General waivers are listed in 49 CFR 
661.7, and include final assembly in the United States for 15 passenger vans and 15 passenger 
wagons produced by Chrysler Corporation, microcomputer equipment, software, and small purchases 
(currently less than $100,000) made with capital, operating, or planning funds.  Separate requirements 
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for rolling stock are set out in 49 U.S.C. § 5323(j)(2)(C) and 49 CFR 661.11.  Rolling stock not subject 
to a general waiver must be manufactured in the United States and have a sixty percent (60%) 
domestic content. 
 
Section 37.  Disputes.  Disputes arising in the performance of this Agreement, which are not resolved 
by agreement of the Parties, shall be decided in writing by the authorized representative of 
WAMPOand delivered by e-mail to the SUB-RECIPIENT.  This decision shall be final and conclusive 
unless within five (5) business days from the date of delivery, the SUB-RECIPIENTdelivers a written 
appeal to WAMPO.  In connection with any such appeal, the SUB-RECIPIENT shall be afforded an 
opportunity to be heard and to offer evidence in support of its position.  The decision of WAMPO shall 
be binding upon the SUB-RECIPIENT and the SUB-RECIPIENT shall abide by the decision. 
 

A. Performance During Dispute:  Unless otherwise directed by WAMPO, the SUB-
RECIPIENT shall continue performance under this Agreement while matters in dispute are 
being resolved. 
 

B. Claims for Damages:  Should either party to this Agreement suffer injury or damage to 
person or property because of any act or omission of the other party or of any of its 
employees, agents or others for whose acts it is legally liable, a claim for damages 
therefore shall be made in writing to such other party within a reasonable time after the 
first observance of such injury of damage. 

 
C. Rights and Remedies:The duties and obligations imposed by this Agreement and the 

rights and remedies available thereunder shall be in addition to and not a limitation of any 
duties, obligations, rights, and remedies otherwise imposed or available by law.  No action 
or failure to act by WAMPO or SUB-RECIPIENT shall constitute a waiver of any right or 
duty afforded any of them under this Agreement, nor shall any such action or failure to act 
constitute an approval of or acquiescence in any breach thereunder, except as many be 
specifically agreed in writing. 

 
Section 38.  $100,000 Threshold.  The SUB-RECIPIENT also agrees to include these following 
requirements in each agreement that totals may exceed $100,000 financed in whole or in part with 
Federal assistance provided by FTA: 
 

A. Clean Air:  The SUB-RECIPIENT hereby agrees to comply with all applicable standards, 
orders, or regulations issued pursuant to the Clean Air Act, as amended, 42 U.S.C. § 
7401, et seq.  The SUB-RECIPIENT agrees to report each violation to WAMPO and 
understands and agrees WAMPO will, in turn, report each violation as required to assure 
notification to FTA and the appropriate EPA Regional Office. 
 

B. Clean Water:  The SUB-RECIPIENT hereby agrees to comply with all applicable 
standards, orders, or regulations issued pursuant to the Federal Water Pollution Control 
Act, as amended, 33 U.S.C. 1251, et seq.  The SUB-RECIPIENT agrees to report each 
violation to WAMPO and understands and agrees WAMPO will, in turn report violation as 
required to assure notification to FTA and the appropriate EPA Regional Office. 

 
C. Certification Regarding Debarment, Suspension, Ineligibility, and Voluntary 

Exclusion – (Lower Tier Covered Transaction):  TheSUB-RECIPIENT certifies, by 
submission of this Agreement, neither it nor its “principals” [as defined by 49 CFR 29.105] 
is presently debarred, suspended, proposed for debarment, declared ineligible, or 
voluntarily excluded from participation in this transaction by any Federal department or 
agency.  If the SUB-RECIPIENT should be unable to certify to the statements in this 
certification, the SUB-RECIPIENT shall attach an explanation to this submitted 
Agreement. 
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Section 39.  Contracts Under This Agreement.  Unless otherwise authorized in writing by WAMPO, 
the SUB-RECIPIENT shall not assign any contract, amendment, or change order thereto, or obligate 
itself in any manner with any third party with respect to its rights and responsibilities under this 
Agreement without the prior written concurrence of WAMPO. 
 
Section 40.  Contractual Provisions Attachment.  The provisions found in Exhibit B Contractual 
Provisions Attachment, are hereby incorporated in this Agreement and made a part thereof. 
 
Section 41.  Master Agreement.  The Parties to this Agreement agree the standard terms and 
agreements between the FTA and WAMPO, commonly referred to as “Master Agreement”, as 
amended from time to time, are hereby incorporated into this Agreement and made a part thereof. 
 
Section 42.  Successors and Assigns.  It is further understood this Agreement and all contracts 
entered into under the provisions of this Agreement shall be binding upon WAMPO and the SUB-
RECIPIENT and their successors and assigns. 
 
This document has important legal consequences; consultation with an attorney is encouraged with 
respect to its requirements or modification. 
 
IN WITNESS THEREOF: The Parties hereto have caused this Agreement to be signed by their duly 
authorized officers on the day and year first above written. 
 
Wichita Transit Wichita Area Metropolitan Planning 

Organization 
    

By:  By:  

    

Title:  Title:  

    

Attest:  Attest:  

 
 
Date: 

 
 

 
 
Date: 

 

 
 
 
City of Wichita as Fiscal Agent for WAMPO Approved as to form: 

 
    

By:  
 

  

 Carl Brewer, City of Wichita Mayor   

Attest:  
 

 Austin Parker 

 
 
Date: 

John Schlegel, WAMPO Secretary 
 
 
 

 Attorney for the Wichita Area 
Metropolitan Planning Organization 
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EXHIBIT A 

 
 

REVISED NON-DISCRIMINATION AND 
EQUAL EMPLOYMENT OPPORTUNITY/AFFIRMATIVE ACTION PROGRAM 

REQUIREMENTS STATEMENT FOR CONTRACTS OR AGREEMENTS 
 
During the term of this Agreement, the contractor or subcontractor, vendor or supplier of the City, by 
whatever term identified herein, shall comply with the following Non-Discrimination--Equal 
Employment Opportunity/Affirmative Action Program Requirements: 
 
A. During the performance of this Agreement, the contractor, subcontractor, vendor or supplier of 

the City, or any of its agencies, shall comply with all the provisions of the Civil Rights Act of 
1964, as amended:  The Equal Employment Opportunity Act of 1972; Presidential Executive 
Orders 11246, 11375, 11131; Part 60 of Title 41 of the Code of Federal Regulations; the Age 
Discrimination in Employment Act of 1967; the Americans with Disabilities Act of 1990 and 
laws, regulations or amendments as may be promulgated thereunder. 

 
B. Requirements of the State of Kansas: 

1. The contractor shall observe the provisions of the Kansas Act against Discrimination 
(Kansas Statutes Annotated 44-1001, et seq.) and shall not discriminate against any 
person in the performance of work under the present Agreement because of race, 
religion, color, sex, disability, and age except where age is a bona fide occupational 
qualification, national origin or ancestry; 

2. In all solicitations or advertisements for employees, the contractor shall include the 
phrase, "Equal Opportunity Employer", or a similar phrase to be approved by the 
"Kansas Human Rights Commission"; 

3. If the contractor fails to comply with the manner in which the contractor reports to the 
"Kansas Human Rights Commission" in accordance with the provisions of K.S.A. 
1976 Supp. 44-1031, as amended, the contractor shall be deemed to have breached 
this Agreement and it may be canceled, terminated or suspended in whole or in part 
by the contracting agency; 

4. If the contractor is found guilty of a violation of the Kansas Act against Discrimination 
under a decision or order of the "Kansas Human Rights Commission" which has 
become final, the contractor shall be deemed to have breached the present 
Agreement, and it may be canceled, terminated or suspended in whole or in part by 
the contracting agency; 

5. The contractor shall include the provisions of Paragraphs 1 through 4 inclusive, of this 
Subsection B, in every subcontract or purchase so that such provisions will be binding 
upon such subcontractor or vendor. 

 
C. Requirements of the City of Wichita, Kansas, relating to Non-Discrimination -- Equal 

Employment Opportunity/Affirmative Action Program Requirements: 
1. The vendor, supplier, contractor or subcontractor shall practice Non-Discrimination -- 

Equal Employment Opportunity in all employment relations, including but not limited to 
employment, upgrading, demotion or transfer, recruitment or recruitment advertising, 
layoff or termination, rates of pay or other forms of compensation, and selection for 
training, including apprenticeship.  The vendor, supplier, contractor or subcontractor 
shall submit an Equal Employment Opportunity or Affirmative Action Program, when 
required, to the Department of Finance of the City of Wichita, Kansas, in accordance 
with the guidelines established for review and evaluation; 
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2. The vendor, supplier, contractor or subcontractor will, in all solicitations or 

advertisements for employees placed by or on behalf of the vendor, supplier, 
contractor or subcontractor, state that all qualified applicants will receive consideration 
for employment without regard to race, religion, color, sex, "disability, and age except 
where age is a bona fide occupational qualification", national origin or ancestry.  In all 
solicitations or advertisements for employees the vendor, supplier, contractor or 
subcontractor shall include the phrase, "Equal Opportunity Employer", or a similar 
phrase; 

 
3. The vendor, supplier, contractor or subcontractor will furnish all information and 

reports required by the Department of Finance of said City for the purpose of 
investigation to ascertain compliance with Non-Discrimination -- Equal Employment 
Opportunity Requirements.  If the vendor, supplier, contractor, or subcontractor fails to 
comply with the manner in which he/she or it reports to the City in accordance with the 
provisions hereof, the vendor, supplier, contractor or subcontractor shall be deemed 
to have breached the present Agreement, purchase order or agreement and it may be 
canceled, terminated or suspended in whole or in part by the City or its agency; and 
further Civil Rights complaints, or investigations may be referred to the State; 

 
4. The vendor, supplier, contractor or subcontractor shall include the provisions of 

Subsections 1 through 3 inclusive, of this present section in every subcontract, 
subpurchase order or subagreement so that such provisions will be binding upon each 
subcontractor, subvendor or subsupplier. 
 

5. If the contractor fails to comply with the manner in which the contractor reports to the 
Department of Finance as stated above, the contractor shall be deemed to have 
breached this Agreement and it may be canceled, terminated or suspended in whole 
or in part by the contracting agency; 

 
D. Exempted from these requirements are:   
 

1. Those contractors, subcontractors, vendors or suppliers who have less than four (4) 
employees, whose contracts, purchase orders or agreements cumulatively total less 
than five thousand dollars ($5,000) during the fiscal year of said City are exempt from 
any further Equal Employment Opportunity or Affirmative Action Program submittal. 

 
2. Those vendors, suppliers, contractors or subcontractors who have already complied 

with the provisions set forth in this section by reason of holding a contract with the 
Federal government or contract involving Federal funds; provided that such 
contractor, subcontractor, vendor or supplier provides written notification of a 
compliance review and determination of an acceptable compliance posture within a 
preceding forty-five (45) day period from the Federal agency involved. 
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EXHIBIT B 
 
 
 

CONTRACTUAL PROVISIONS ATTACHMENT 
 
The parties agree that the following provisions are hereby incorporated into the Agreement to which it 
is attached and made a part thereof, said Agreement being the 1st day of November, 2013. 
 
1. Terms Herein Controlling Provisions: It is expressly agreed that the terms of each and every 

provision in this attachment shall prevail and control over the terms of any other conflicting 
provision in any other document relating to and a part of the Agreement in which this attachment is 
incorporated. 

2. Agreement With Kansas Law: All contractual agreements shall be subject to, governed by, and 
construed according to the laws of the State of Kansas. 

3. Termination Due To Lack Of Funding Appropriation: If, in the judgment of the Director of 
Finance of the City of Wichita, sufficient funds are not appropriated to continue the function 
performed in this agreement and for the payment of the charges hereunder, WAMPO may 
terminate this agreement at the end of its current fiscal year. WAMPO agrees to give written notice 
of termination to contractor at least 30 days prior to the end of its current fiscal year, and shall give 
such notice for a greater period prior to the end of such fiscal year as may be provided in this 
Agreement, except that such notice shall not be required prior to 90 days before the end of such 
fiscal year. Contractor shall have the right, at the end of such fiscal year; to take possession of any 
equipment it provided to WAMPO under the Agreement. WAMPO will pay to the contractor all 
regular contractual payments incurred through the end of such fiscal year, plus contractual 
charges incidental to the return of any such equipment. Upon termination of the agreement by 
WAMPO, title to any such equipment shall revert to contractor at the end of WAMPO's current 
fiscal year. The termination of the Agreement pursuant to this paragraph shall not cause any 
penalty to be charged to the agency or the contractor. 

4. Disclaimer Of Liability: Neither the WAMPO nor any agency thereof shall hold harmless or 
indemnify any contractor beyond that liability incurred under the Kansas Tort Claims Act (K.S.A. 
75-6101 et seq.). 

5. Anti-Discrimination Clause: The contractor agrees: (a) to comply with the Kansas Act Against 
Discrimination (K.S.A. 44-1001 et seq.) and the Kansas Age Discrimination in Employment Act 
(K.S.A. 44-1111 et seq.) and the applicable provisions of the Americans With Disabilities Act (42 
U.S.C. 12101 et seq.) (ADA) and to not discriminate against any person because of race, religion, 
color, sex, disability, national origin or ancestry, or age in the admission or access to, or treatment 
or employment in, its programs or activities; (b) to include in all solicitations or advertisements for 
employees, the phrase "equal opportunity employer"; (c) to comply with the reporting requirements 
set out at K.S.A. 44-1031 and K.S.A. 44-1116; (d) to include those provisions in every subcontract 
or purchase order so that they are binding upon such subcontractor or vendor; (e) that a failure to 
comply with the reporting requirements of (c) above or if the contractor is found guilty of any 
violation of such acts by the Kansas Human Rights Commission, such violation shall constitute a 
breach of contract and the Agreement may be cancelled, terminated or suspended, in whole or in 
part, by the contracting state agency or the Kansas Department of Administration; (f) if it is 
determined that the contractor has violated applicable provisions of ADA, such violation shall 
constitute a breach of contract and the Agreement may be cancelled, terminated or suspended, in 
whole or in part, by the contracting state agency or the Kansas Department of 
Administration.Parties to this Agreement understand that the provisions of this paragraph number 
5 (with the exception of those provisions relating to the ADA) are not applicable to a contractor 
who employs fewer than four employees during the term of such Agreement or whose contracts 
with the contracting state agency cumulatively total $5,000 or less during the fiscal year of such 
agency. 
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6. Acceptance Of Contract: This Agreement shall not be considered accepted, approved or 
otherwise effective until the statutorily required approvals and certifications have been given. 

7. Arbitration, Damages, Warranties: Notwithstanding any language to the contrary, no interpretation 
shall be allowed to find the WAMPO has agreed to binding arbitration, or the payment of damages 
or penalties upon the occurrence of a contingency. Further, the WAMPO shall not agree to pay 
attorney fees and late payment charges beyond those available under the Kansas Prompt 
Payment Act (K.S.A. 75-6403), and no provision will be given effect which attempts to exclude, 
modify, disclaim or otherwise attempt to limit implied warranties of merchantability and fitness for a 
particular purpose. 

8. Representative's Authority To Contract: By signing this Agreement, the representative of the 
contractor thereby represents that such person is duly authorized by the contractor to execute this 
Agreement on behalf of the contractor and that the contractor agrees to be bound by the 
provisions thereof. 

9. Responsibility For Taxes: The WAMPO shall not be responsible for, nor indemnify a contractor 
for, any federal, state or local taxes which may be imposed or levied upon the subject matter of 
this Agreement.  

10. Insurance: The WAMPO shall not be required to purchase, any insurance against loss or damage 
to any personal property to which this Agreement relates, nor shall this Agreement require the 
WAMPO to establish a "self-insurance" fund to protect against any such loss or damage. Subject 
to the provisions of the Kansas Tort Claims Act (K.S.A. 75-6101 et seq.), the vendor or lessor shall 
bear the risk of any loss or damage to any personal property in which vendor or lessor holds title. 
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EXHIBIT C 
 
 
 

CERTIFICATION OF COORDINATING SUB-RECIPIENT 
 
I hereby certify that I am the Project Manager and duly authorized representative of Wichita Transit, 
whose address is 777 E. Waterman, Wichita, KS 67202 and that neither I nor the above SUB-
RECIPIENT I here represent has: 
 

(a) Employed or retained for the payment of a commission, percentage, brokerage, contingent 
fee, or other consideration, any person (other than a bona fide employee working solely for me 
or the above SUB-RECIPIENT) to solicit or secure this agreement. 
 

(b) Agreed, as an express or implied condition for obtaining this agreement, to employ or retain 
the services of any firm or person in connection with carrying out this agreement, or 
 

(c) Paid, or agreed to pay, to any firm, organization of persons (other than a bona fide employee 
working solely for me or the above SUB-RECIPIENT) any fee, contribution, donation, or 
consideration of any kind for, or in connection with procuring or carrying out this agreement; 

 
except as here expressly stated (if any): 

 
I acknowledge that this certificate is to be furnished to WAMPO in connection with this agreement and 
is subject to State and Federal laws, both criminal and civil. 
 
 
 
____________________________   ______________________________ 
 (Date)       (Signature)  
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EXHIBIT D 
 
 
 

CERTIFICATION OF WAMPO 
 
I hereby certify that I represent WAMPO and that the above SUB-RECIPIENT or the SUB-
RECIPIENT’s representative has not been required, directly or indirectly as an express or implied 
condition in connection with obtaining or carrying out this agreement to: 
 

(a) employ or retain, or agree to employ or retain, any firm or person, or 
(b) pay, or agree to pay, to any firm, person, or organization, any fee, contribution, donation, or 

consideration of any kind;  
 

except as here expressly stated (if any): 
 
I acknowledge that this certificate is to be furnished to the above referenced SUB-RECIPIENT in 
connection with this agreement and is subject to State and Federal laws, both criminal and civil. 
 
 
 
____________________________   ______________________________ 
 (Date)       (Signature) 
        WAMPO 
 
        By: Kristen Zimmerman 
        Transportation Planning Manager
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Exhibit E 
 

CONTRACTOR ASSURANCE 
 
Title VI Standard Terms And Conditions (Sub-Recipients) 
 
SUB-RECIPIENT understands and agrees that the following terms and conditions apply to the 
Agreement entered into between SUB-RECIPIENTand the Wichita Area Metropolitan Area Planning 
Department (WAMPO). These terms and conditions are made a part of and are hereby incorporated 
into the Agreement.  SUB-RECIPIENT further understands and agrees that failure to adhere to these 
terms and conditions constitutes a material breach of its Agreement with WAMPO, and that WAMPO 
may take the appropriate action against SUB-RECIPIENT to ensure compliance with these provisions, 
up to and including ordering a stoppage of work, suspending payments, or terminating the Agreement. 
 
1.0 APPLICABLE TITLE VI & OTHER CIVIL RIGHTS LAWS & REGULATIONS 
 
SUB-RECIPIENT agrees to abide by all applicable federal and state laws, regulations, orders, and 
directives regarding non-discrimination in federally assisted programs. These laws, regulations, 
orders, and directives include, but are not limited to: 
 

1.1 Title VI of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000d, and implementing 
regulations at 49 CFR Part 21 – Nondiscrimination in Federally Assisted Programs of the 
Department of Transportation— Effectuation of Title VI of the Civil Rights Act; 
 

 1.2 The equal employment opportunity provisions of 49 U.S.C. § 5332 and Title VII of the Civil 
Rights Act of 1964, 42 U.S.C. §§ 2000e et seq., and implementing regulations; 

 
 1.3 Title IX of the Education Amendments of 1972, as amended, 20 U.S.C. §§ 1681 et seq., 

and implementing regulations at 49 CFR Part 25 – Nondiscrimination on the Basis of Sex in 
Education Programs or Activities Receiving Federal Financial Assistance;  

 
 1.4 Section 504 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. § 794, and the 

Americans with Disabilities Act of 1990, as amended, 42 U.S.C. §§ 12101 et seq., and 
implementing regulations, including: 

 
  1.4.1 49 CFR Part 37—Transportation Services for Individuals with Disabilities (ADA); 
 
  1.4.2 49 CFR Part 27—Nondiscrimination on the Basis of Handicap in Programs and 

Activities Receiving or Benefiting from Federal Financial Assistance; 
 
  1.4.3 36 CFR Part 1192 and 49 CFR Part 38—Americans with Disabilities (ADA) 

Accessibility Specifications for Transportation Vehicles; 
 
  1.4.4 28 CFR Part 35—Nondiscrimination on the Basis of Disability in State and Local 

Government Services; 
 
  1.4.5 28 CFR Part 36—Nondiscrimination on the Basis of Disability by Public 

Accommodations and in Commercial Facilities; 
 
  1.4.6 41 CFR Subpart 101 – 119— Accommodations for the Physically Handicapped; 
  1.4.7 29 CFR Part 1630—Regulations to Implement the Equal Employment Provisions 

of the Americans with Disabilities Act; 
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  1.4.8 47 CFR Part 64, Subpart F— Telecommunications Relay Services and Related 
Customer Premises Equipment for the Hearing and Speech Disabled; 

 
  1.4.9 36 CFR Part 1194—Electronic and Information Technology Accessibility 

Standards; 
 
  1.4.10 49 CFR Part 609—Transportation for Elderly and Handicapped Persons; and 
 
  1.4.11 Federal civil rights and nondiscrimination directives implementing those federal 

laws and regulations, unless the federal government determines otherwise in writing. 
 
 1.5 The Age Discrimination Act of 1975, as amended, 42 U.S.C. §§ 6101 et seq., and 

implementing regulations at 49 CFR Part 90 – Nondiscrimination on the Basis of Age in 
Programs or Activities Receiving Federal Financial Assistance; 

 
 1.6 The Age Discrimination in Employment Act, 29 U.S.C. §§ 621 through 634, and implement 

regulations of the U.S. Equal Employment Opportunity Commission 29 CFR Part 1625—Age 
Discrimination in Employment Act; 

 
 1.7 The Drug Abuse Office and Treatment Act of 1972, as amended, 21 U.S.C. §§ 1101 et 

seq., the Comprehensive Alcohol Abuse and Alcoholism Prevention, Treatment and 
Rehabilitation Act of 1970, as amended, 42 U.S.C. §§ 4541 et seq., and the Public Health 
Service Act of 1912, as amended, 42 U.S.C. §§ 290dd through 290dd-2; 

 
 1.8 Executive Order 12898—Federal Actions to Address Environmental Justice in Minority 

Populations and Low-Income Populations, 42 U.S.C. § 4321 note, and DOT Order 5620.3 at 
Federal Register Vol. 62 No. 18377—Department of Transportation Actions to Address 
Environmental Justice in Minority Populations and Low-Income Populations; 

 
 1.9 Executive Order 13166 – Improving Access to Services for Persons with Limited English 

Proficiency, 42 U.S.C. §2000d – 1 note, and implementing policy guidance at Federal Register 
Vo. 70 No. 74087—DOT Policy Guidance Concerning Recipients’ Responsibilities to Limited 
English Proficiency (LEP) Person; and 

 
 1.10 All provisions of Missouri Executive Order No. 94 – 03, promulgating the Code of Fair 

Practices. 
 
2.0 NON-DISCRIMINATION POLICY, STATEMENT & ASSURANCES 
 
SUB-RECIPIENT is required to adopt a nondiscrimination policy as stated in a Statement of 
Nondiscrimination that provides assurances that it will not discriminate against any person in the 
performance of any federally assisted program on the basis of race, color, or national origin.  
Specifically, SUB-RECIPIENT’s Statement of Nondiscrimination must state: “SUB-RECIPIENT 
assures that no person shall, on the grounds of race, color, or national origin be excluded from 
participation in, be denied the benefits of, or be otherwise subjected to discrimination under any 
program or activity receiving Federal financial assistance.”  SUB-RECIPIENT’s Statement of 
Nondiscrimination may be more inclusive than the language listed above, but it cannot be more 
exclusive.  
 
 2.1 SUB-RECIPIENT is required to publicly post its non-discrimination policy as stated in its 

Statement of Nondiscrimination, and SUB-RECIPIENT must provide a written copy of each to 
WAMPO upon execution of the Agreement. “Publicly post” includes, but is not limited to, 
posting the documents to SUB-RECIPIENT’s website if it has one. 
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 2.2 SUB-RECIPIENT must include its non-discrimination policy as stated in its Statement of 
Nondiscrimination in all procurement documents, such as request for proposals, request for 
qualifications, and other similar documents. 

 
 2.3 SUB-RECIPIENT must include its non-discrimination policy as stated in its Statement of 

Nondiscrimination in all subcontracts, including those for materials and leases, that it enters 
into under the Agreement. 

 
 2.4 SUB-RECIPIENT must provide a sample of its procurement document(s) and subcontract 

to WAMPO upon execution of the Agreement, so that WAMPO can verify the inclusion of the 
required statement. 

 
 2.5 If the SUB-RECIPIENT does not have a non-discrimination policy as stated in a Statement 

of Nondiscrimination, then SUB-RECIPIENT must notify WAMPO of this prior to execution of 
the Agreement. If the SUB-RECIPIENT does not develop and/or adopt such a policy and 
statement prior to the execution of the Agreement, then SUB-RECIPIENT must use and 
adhere to the WAMPO’s non-discrimination policy and statement. A copy of this will be 
provided to SUB-RECIPIENT upon execution of the Agreement and can be found at 
WAMPO’s website at www.wampoks.org. 

 
3.0 TITLE VI PLAN & COMPLAINT PROCEDURE 
 
SUB-RECIPIENT is required to develop and publish a Title VI Plan that includes a Public Participation 
Plan (PPP), a Limited English Proficiency (LEP) Plan, and a Title VI Complaint Procedure. The Title VI 
Plan, and its attendant parts, must comply with Federal guidelines regarding such plans. 
 
 3.1 SUB-RECIPIENT must provide a copy of its Title VI Plan, including the PPP, LEP Plan, 

and Complaint Procedure upon execution of the Agreement. 
 
 3.2 SUB-RECIPIENT must make the Title VI Plan, including the PPP, LEP Plan, and 

Complaint Procedure publicly available, which includes posting each of these documents to 
SUB-RECIPIENT’s website if it has one, and informing attendees at any public meetings, 
hearings, or other events related to the work under the Agreement of their rights under Title VI 
and the procedures for filing a Title VI complaint. WAMPO has brochures regarding Title VI 
rights and its Complaint Procedures that it can make available to SUB-RECIPIENT and can 
be found on WAMPO’s website at www.wampoks.org. 

 
 3.3 If SUB-RECIPIENT does not have a federally compliant Title VI Plan, including the PPP, 

LEP Plan, and Complaint Procedure, then SUB-RECIPIENT must notify WAMPO of this prior 
to the execution of the Agreement, and SUB-RECIPIENT must use WAMPO’s Title VI Plan, 
PPP, LEP Plan, and Complaint Procedure. A copy of each will be provided to SUB-
RECIPIENT upon execution of the Agreement and can be found on WAMPO’s website at 
www.wampoks.org. 

 
4.0 TITLE VI REQUIREMENTS IN RELATION TO COMMUNITY/PUBLIC ENGAGEMENT OR 
OUTREACH 
 
If SUB-RECIPIENT is required to perform any public meetings, engagement, or other community 
outreach as part of the work under the Agreement, then SUB-RECIPIENT must ensure that all 
persons, including Limited English Proficiency (LEP) persons, are provided meaningful access, as it is 
defined under Title VI and related provisions, to these events. These requirements include, but are not 
limited to, ensuring that the meeting location, date, and time are selected in such as way as to not 
exclude a person from participation on the basis of race, color, national origin, sex, or disability; 
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informing attendees of their rights under Title VI; and ensuring that all attendees are provided the 
opportunity to participate without regard to their race, color, national origin, or LEP status. 
 
 4.1 SUB-RECIPIENTshall submit to WAMPO after every public meeting, engagement, or 

other community outreach a report that provides the following information: (1) description of 
the purpose of the event; (2) the time, date, and location of the event; (3) the methods used to 
advertise the event; (4) identify the building and room where the event was held; (5) note any 
special accommodations that were requested prior to or during the event; (6) how the 
attendees were informed of their rights under Title VI including complaint procedures; (7) the 
number of attendees; (8) the number of minority and women attendees (note these last figures 
should be estimates based upon observations and should not be obtained by asking 
attendees to identify their gender, race, color, or national origin). WAMPO has a form that it 
will provide to SUB-RECIPIENT upon request that SUB-RECIPIENT can use to document its 
public events. 

 
5.0 TITLE VI REQUIREMENTS IN RELATION TO WEBSITE AND PRINTED MATERIALS 
DEVELOPMENT 
 
If SUB-RECIPIENT is required to develop or create a website or printed informational materials as part 
of its work under the Agreement, then SUB-RECIPIENT must ensure that all persons, including 
Limited English Proficiency (LEP) persons, are provided meaningful access, as it is defined under Title 
VI and related provisions, to the website and the information contained in the printed materials. As part 
of the effort to ensure meaningful access, SUB-RECIPIENT will be required to develop any printed 
materials intended for public informational purposes (i.e. brochures and other promotional items) in 
such a way that these documents can readily be translated into other languages and/or formats upon 
request.  SUB-RECIPIENT must design or create any website such that it includes a translator 
function so that the material included on the website can be translated into other languages. 
Additionally, SUB-RECIPIENT must design or create any website so that it is in compliance with the 
Rehabilitation Act, 29 U.S.C. §§ 794 et seq., as amended, and the Americans with Disabilities Act, 42 
U.S.C. §§ 12101 et seq., as amended, and their implementing regulations, and that it adheres to the 
accessibility requirements set forth by the Federal government. The website must be designed or 
created in adherence with Section 508 Standards of the Rehabilitation Act. SUB-RECIPIENT’s can 
find more information about accessibility standards at: http://www.section508.gov/. 
 
6.0 TITLE VI REPORTING REQUIREMENTS 
 
SUB-RECIPIENT is required to provide WAMPO the required information listed in 4.1 above in regard 
to public events. Further, SUB-RECIPIENT shall provide WAMPO with any additional information that 
WAMPO requests in regard to Title VI compliance.  SUB-RECIPIENT shall also permit WAMPO to 
access its records up to and including accounting records that are pertinent to WAMPO substantiating 
SUB-RECIPIENT’s compliance with Title VI. 
 
7.0 TITLE VI COMPLAINTS 
 
SUB-RECIPIENT must notify WAMPO in writing if a Title VI complaint is filed against it, within five (5) 
business days of SUB-RECIPIENT being notified of such complaint. The notification must be provided 
to WAMPO even if the complaint is not in regard to work that SUB-RECIPIENT performed under the 
Agreement. The notification shall include the following information: (1) date complaint was filed; (2) 
nature of complaint; (3) who was involved; (4) what action has been taken to date; and (5) any 
outcome(s) to date, if applicable. 
 
8.0 DISADVANTAGED BUSINESS ENTERPRISES (DBEs) APPLICABLE REGULATIONS  
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SUB-RECIPIENT agrees to abide by the applicable DOT regulations governing DBE participation on 
federally assisted projects. These regulations can be found at 49 CFR Part 26 – Participation By 
Disadvantaged Business Enterprises in Department of Transportation Financial Assistance Programs. 
SUB-RECIPIENT can find the definition of DBE, small business concern, and other relevant definitions 
regarding DBE participation on this project in 49 CFR Part 26. 
 
9.0 IMPORTANT DBE REQUIREMENTS 
 
SUB-RECIPIENT is prohibited from excluding any person from participation in, deny any person the 
benefits of, or otherwise discriminate against anyone in connection with the award and performance of 
any contract made under the Agreement on the basis of race, color, sex, or national origin. 
 
 9.1 SUB-RECIPIENT must include this prohibition in all procurement documents, such as 

request for proposals, request for qualifications, and other similar documents. 
 
 9.2 SUB-RECIPIENT must include this prohibition in all subcontracts, including those for 

materials and leases, that it enters into under the Agreement. 
 
 9.3 SUB-RECIPIENT must provide a sample of its procurement document(s) and subcontract 

to WAMPO upon execution of the Agreement, so that WAMPO can verify the inclusion of the 
required prohibition. 

 
10.0 DBE CONTRACT GOALS 
 
If the project governed by the Agreement includes a DBE contract goal, SUB-RECIPIENT understands 
and agrees that it is required to strictly adhere to the requirements of 49 CFR Part 26 in its efforts to 
achieve the DBE contract goal. 
 
11.0 SELECTING DBE SUBCONTRACTORS 
 
In order for a firm to be eligible to participate as a DBE subcontractor on the project governed by the 
Agreement, the DBE subcontractor must be a certified DBE. The firm must be certified and registered 
as a DBE with the Kansas Department of Transportation or the Kansas Department of Commerce. It is 
the responsibility of SUB-RECIPIENT to ensure that the DBE subcontractor it hires is a certified DBE 
firm. 
 
12.0 TERMINATING OR SUBSTITUTING A DBE SUBCONTRACTOR 
 
SUB-RECIPIENTcannot terminate and/or substitute a DBE firm that it listed in its proposal as a 
subcontractor and/or was approved by WAMPO as a DBE subcontractor under the Agreement without 
the prior written consent of WAMPO. This includes, but is not limited to, instances where SUB-
RECIPIENTseeks to perform work originally designated for a DBE subcontractor with its own forces or 
those of an affiliate, a non-DBE firm, or with another DBE firm. If SUB-RECIPIENT wishes to terminate 
or substitute a DBE subcontractor it must first submit a written notice to the DBE subcontractor stating 
its intention to request a termination and/or substitution and the reason for the request, and give the 
DBE subcontractor no less than five (5) days to respond to the notice and to provide SUB-RECIPIENT 
and WAMPO the reasons why the subcontractor should not be terminated. A copy of this written 
notice must be provided to WAMPO. Only after the DBE subcontractor has been so notified and 
provided time to object, may SUB-RECIPIENT submit its request to terminate or substitute a DBE 
subcontractor.  SUB-RECIPIENT must submit its request in writing to WAMPO and fully state the 
reasons for its request. Unless the request demonstrates that SUB-RECIPIENT has good cause to 
terminate and/or substitute a DBE subcontractor, WAMPO will not concur in SUB-RECIPIENT’s 
finding of good cause and will not approve SUB-RECIPIENT’s request to terminate and/or substitute a 
DBE subcontractor. The definition of “good cause” can be found at 49 CFR Part 26 § 26.53. 
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 12.1 When a DBE subcontractor is terminated, fails to complete its work on the Agreement for 
any reason, SUB-RECIPIENT is required to make good faith efforts to find another DBE subcontractor 
to substitute for the original DBE subcontractor. These good faith efforts shall be directed at finding 
another DBE to perform at least the same amount of work under the Agreement as the DBE that was 
terminated. If there is a DBE contract goal on the project, then the work performed by the substitute 
DBE need only perform at least the same amount of work under the Agreement as the DBE that was 
terminated, to the extent needed to meet the DBE contract goal. 
 
13.0 DBE REPORTING REQUIREMENTS 
 
SUB-RECIPIENT is required to submit to WAMPO, on a monthly basis, the DBE Participation Form 
that is attached to the Agreement.  SUB-RECIPIENT shall also provide any other data relevant to DBE 
participation on the project upon request by WAMPO.  SUB-RECIPIENT shall also permit WAMPO to 
access its records up to and including accounting records that are pertinent to WAMPO substantiating 
the information provided by SUB-RECIPIENT on its DBE reporting forms. 
 
14.0 FLOW DOWN PROVISIONS 
 
The provisions listed in this Attachment apply to every subcontractor hired by SUB-RECIPIENT to 
perform work under the Agreement.  SUB-RECIPIENT will ensure that all of its subcontractors are 
made aware of these requirements and will include these provisions as a part to any subcontract that 
SUB-RECIPIENT enters into under the Agreement. 
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Exhibit F 
 

TITLE VI ASSURANCES 
 
Title VI Standard Terms And Conditions (Sub-Recipients) 
 
1) Civil Rights 
 a. Non-Discrimination Assurances 
  i. As required by federal law, SUB-RECIPIENT certifies that it will comply with all 

applicable federal and state statutes relating to nondiscrimination and equal 
opportunity, including, but not limited to Title VI and Title VII of the Civil Rights Act of 
1964 (42 U.S.C. § 2000d and 2000e). 

 
  ii. SUB-RECIPIENT shall comply with the administrative rules of the U.S. Department 

of Transportation (DOT) relative to nondiscrimination in federally-assisted programs of 
the DOT (49 CFR Subtitle A, Part 21). 

 
 iii. SUB-RECIPIENT shall not discriminate on grounds of race, color, or national origin 

of any individual in the selection and retention of sub-contractors, including 
procurement of materials and leases of equipment.  SUB-RECIPIENT shall not 
participate either directly or indirectly in the discrimination prohibited by 49 CFR Subtitle 
A, Part 21. 5 including employment practices. 

 
 iv. These assurances concerning nondiscrimination also apply to sub-contractors and 

supplies of SUB-RECIPIENT.  These apply to all solicitations either by competitive 
bidding or negotiation made by SUB-RECIPIENT for work to be performed under a 
subcontract including procurement of materials or equipment.  Each potential sub-
contractor or supplier shall be notified by SUB-RECIPIENT of the requirements of this 
Agreement relative to nondiscrimination on grounds of the race, color, or national origin 
of any individual. 

 
 v. SUB-RECIPIENT assures that, as a condition of receiving reimbursements under this 

Agreement, that it will not discriminate on grounds of race, color, or national origin of an 
individual in the performance of any services under this Agreement, including the 
selection and retention of sub-contractors and the procurement of materials and leases 
of equipment. 

 
 b. SUB-RECIPIENT shall comply with the data collection and reporting requirements subject 

to Title VI of the Civil Rights Act of 1964 and the implementing regulations of 28 CFR Part 42, 
Subpart F and 49 CFR Part 21. 

 
 c. The terms of this paragraph shall apply to all solicitations either by competitive bidding or 

negotiation made by SUB-RECIPIENT for work to be performed under a subcontract including 
procurement of materials or equipment, and SUB-RECIPIENT shall notify each potential 
subcontractor, supplier, or lessor of SUB-RECIPIENT’s obligations under this Agreement. 

 
 d. Each of the statutes, regulations, or rules, including any later amendments, listed in this 

paragraph are incorporated by reference and made a part of this Agreement. 
 
 e. SUB-RECIPIENT shall include these provisions in every sub-contract, including 

procurement of materials or leases of equipment.  
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 f. Failure to carry out the requirements set forth in this paragraph shall constitute a breach of 
contract and may result in termination of this Agreement or other remedy that is deemed 
appropriate. 
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EXHIBIT G 
 
 
 

5317 Project Operating Budget 
 

SUB-RECIPIENT’s Name Wichita Transit 
 
Budget Year - 11/1/13 – 5/1/15 
  
Personnel:  

- Driver  
  
Fuel  
 
Misc. * 

 
 

  
Total Operating Cost  
 
Project Income 

 
 

  
Operating Subtotal $115,828 

 
Local Match 

 
$0 

 
5317 Reimbursement 

 
$115,828 

 
Total Project Cost 

 
$115,828 

 
 
 
 
*If misc. expense is reflected in budget, please identify below.  
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EXHIBIT H 
 
 
 

WAMPO Info Sheet 
 
 
 
Date 
 

 

Project Number 
(completed by WAMPO) 

 

 

SUB-RECIPIENT’s Name 
 

Wichita Transit 

SUB-RECIPIENT’s 
Federal Tax ID Number 
(FEIN) 

 

 
SUB-RECIPIENT’s Dun & 
Bradstreet Number 
(DUNS) 

 

 
SAM Expiration Date 
(System for Award Management) 

 

 
SAM Number 

 

  
SUB-RECIPIENT Mailing 
Address 
 

 

Phone Number 
 

 

Fax Number 
 

 

 
 
 

275



Second Reading Ordinances for October 8, 2013 (first read on October 1, 2013)  

A. Public Hearing and Adoption of an Amended Redevelopment Project Plan, Tax 
Increment Financing for the Exchange Place Project. (District VI) 

 

ORDINANCE NO. 49-583 

AN ORDINANCE ADOPTING A REDEVELOPMENT PROJECT PLAN FOR THE 
EXCHANGE PLACE PROJECT AREA LOCATED WITHIN THE CENTER CITY 
SOUTH REDEVELOPMENT DISTRICT. 
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         Agenda Report No.  II-11 
 

City of Wichita 
City Council Meeting 

October 8, 2013 
 

 
TO: Mayor and City Council  
 
SUBJECT: SUB2013-00017 -- Plat of Travel Air City 2nd Addition located on the east side 

of Webb Road, north of Central (District II) 
 
INITIATED BY: Metropolitan Area Planning Department 
 
AGENDA:  Planning (Consent) 
____________________________________________________________________________________ 
 
Staff Recommendation:  Approve the plat.   
 
MAPC Recommendation:  Approve the plat.  (11-0)   
 

 
 
Background:  The site, consisting of one lot on 1.12 acres, is a replat of a portion of the Travel Air City 
Addition.  The property is zoned GC General Commercial.  
 
Analysis:  Water and sewer services are available to serve the site.  The applicant has submitted a Drive 
Approach Closure Certificate regarding the driveways required to be closed by access controls, which are 
being dedicated by the plat.  The site is within the noise impact area of McConnell Air Force Base; 
therefore the applicant has submitted an Avigational Easement and Restrictive Covenant to assure that 
adequate construction methods will be used to minimize the effects of noise pollution.   
 
The plat has been reviewed and approved by the Metropolitan Area Planning Commission subject to 
conditions.    
 
Financial Considerations:  There are no financial considerations associated with the plat. 
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Legal Considerations:  The Law Department has reviewed and approved the Driveway Closure 
Certificate, Avigational Easement and Restrictive Covenant as to form and the documents will be 
recorded with the Register of Deeds.  
 
Recommendations/Actions:  It is recommended that the City Council approve the documents and plat 
and authorize the necessary signatures.   
 
Attachments: Drive Approach Closure Certificate. 
 Avigational Easement. 
 Restrictive Covenant. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
SUB2013-00017 

 

Wichita City Council – October 8, 2013 Page 2 
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         Agenda Report No. II-12 
 
 

City of Wichita 
City Council Meeting 

October 8, 2013 
 
 
TO: Mayor and City Council  
 
SUBJECT: DED2013-00026 Dedication of Drainage Easement located on the northeast corner of 

37th Street North and Rock Road (District II) 
 
INITIATED BY: Metropolitan Area Planning Department 
 
AGENDA ACTION:  Planning (Consent) 
______________________________________________________________________________ 
 
Staff Recommendation:  Accept the Dedication. 
 

 
 
 
Background:  The Dedication is associated with Lot Split Case No. SUB2013-00018 (Rent-a-Center 
Addition) and was requested by the City of Wichita’s Stormwater Engineer.  The lot split has created two 
lots from one platted lot.   
 
Analysis:  The Dedication DED2013-00026 is for an 80-foot drainage easement located along the east 
property line of both lots.   
 
Financial Considerations:  There are no financial considerations associated with the Dedication.  
 
Legal Considerations:  The Law Department has approved the Dedication as to form and the document 
will be recorded with the Register of Deeds. 
 
Recommendations/Actions:  It is recommended that the City Council accept the Dedication.  
 
Attachment:  Dedication of Drainage Easement. 
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                                                                                         Agenda Report No. II-13 
 

City of Wichita 
City Council Meeting 

October 8, 2013    
 
TO:  Mayor and City Council 
 
SUBJECT:  VAC2013-00008 - Request to vacate a portion of platted complete access control 

on property generally located on the northwest corner of 13th Street North and 
Webb Road.  (District II) 

   
INITIATED BY:  Metropolitan Area Planning Department 
 
AGENDA:  Planning (Consent) 
 
 
Staff Recommendation:  Staff recommends approval of the vacation request.  
 
MAPC Recommendation:  The Metropolitan Area Planning Commission (MAPC) recommends 
approval of the vacation request (8-0).  
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Background:  Currently Lot 1, Block 1, Foliage Center Addition (south site) is permitted two (2) full 
movement drives onto Webb Road and one (1) full movement drive onto 13th Street North.  Currently 
Lot 1, Block 1, Foliage Center 2nd Addition (north site) is permitted one (1) full movement drive on the 
north 60 feet of its 232.49 feet of Webb Road frontage.  The applicant proposes to shift the south 
permitted drive on Lot 1, Block 1, Foliage Center Addition 30-40 feet north and close the north permitted 
drive.  The applicant proposes to basically flip this north permitted drive from Lot 1, Block 1, Foliage 
Center Addition to the south end of Lot 1, Block 1, Foliage Center 2nd Addition.  The applicant proposes 
to open up a second drive on the west end of Lot 1, Block 1, Foliage Center Addition’s 13th Street 
frontage.  The Foliage Center Addition was recorded with the Register of Deeds January 26, 2009. The 
Foliage Center 2nd Addition was recorded with the Register of Deeds April 9, 2008. 
        
Analysis:  The Metropolitan Area Planning Commission (MAPC) voted (8-0) to approve the vacation 
request.  No one spoke in opposition to this request at the MAPC’s advertised public hearing or its 
Subdivision Committee meeting.  No written protests have been filed.   
 
Financial Considerations:  All improvements are to City standards and at the applicant’s expense. 

Legal Considerations:  The Law Department has reviewed and approved, as to form, the Vacation Order 
and two (2) dedications of access control by separate instruments.  A certified copy of the Vacation Order 
and two (2) dedications of access control by separate instruments will be recorded with the Register of 
Deeds.    
 
Recommendation/Actions:  It is recommended that the City Council follow the recommendation of the 
Metropolitan Area Planning Commission and approve the Vacation Order and authorize the necessary 
signatures.         
 
Attachments:  

• Two (2) dedications of access control by separate instruments 
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BEFORE THE CITY COUNCIL OF THE 
CITY OF WICHITA, SEDGWICK COUNTY, KANSAS 

 
 
IN THE MATTER OF THE VACATION OF PORTIONS  )  
OF PLATTED ACCESS CONTROL    ) 
         )   

   )  
GENERALLY LOCATED ON THE NORTHWEST      ) VAC2013-00008 
CORNER OF 13TH STREET NORTH & WEBB ROAD  ) 
         )  
  ) 
         ) 
MORE FULLY DESCRIBED BELOW    ) 
 

VACATION ORDER 
 
 NOW on this 1ST day of October, 2013, comes on for hearing the petition for vacation 
filed by Beech Lake Investment, LLC, c/o Johnny Stevens (owner), praying for the vacation of 
the following described portions of platted access control, to-wit: 
  
All access openings platted along the frontage of North Webb Road and East 13th Street abutting 
and adjoining Lot 1, Block 1, Foliage Center Addition, an addition to Wichita, Sedgwick 
County, Kansas, 
TOGETHER WITH; 
All access openings platted along the frontage of North Webb Road abutting and adjoining Lot 1, 
Block 1, Foliage Center Second Addition, an addition to Wichita, Sedgwick County, Kansas. 
 

The City Council, after being duly and fully informed as to fully understand the 
true nature of this petition and the propriety of granting the same, makes the following findings: 

 
1. That due and legal notice has been given by publication, as required by law,
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in The Wichita Eagle on March 28, 2013, which was at least 20 days prior to the public hearing. 
 

2. No private rights will be injured or endangered by the vacation of the 
above-described portions of platted access control and the public will suffer no loss or 
inconvenience thereby. 

 
3. Two (2) dedications of access control by separate instruments will be recorded 

with this Vacation Order at the Register of Deeds. 
 

4. In justice to the petitioner(s), the prayer of the petition ought to be granted. 
 

5. No written objection to said vacation has been filed with the City Clerk by any 
owner or adjoining owner who would be a proper party to the petition. 
 

6. The vacation of the described portions of platted access control should be 
approved.  

 
IT IS, THEREFORE, BY THE CITY COUNCIL, on this 1st day of October, 2013, 

ordered that the above-described portions of platted access control are hereby vacated.  IT IS 
FURTHER ORDERED that the City Clerk shall certify a copy of this order to the Register of 
Deeds of Sedgwick County. 
 
 

____________________________ 
Carl Brewer, Mayor 

ATTEST: 
 
 
______________________________ 
Karen Sublett, City Clerk 
 
Approved as to Form: 
 
 
_______________________________ 
Gary Rebenstorf, Director of Law 
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                                                                                        Agenda Report No. II-14 
 

City of Wichita 
City Council Meeting 

October 8, 2013    
 
TO:  Mayor and City Council 
 
SUBJECT:  VAC2013-00020 - Request to vacate a portion of a platted utility and drainage 

easement, on property generally located east of 151st Street West, south of Maple 
Street, on the northeast corner of Fawnwood and Hayden Streets (District IV) 

   
INITIATED BY:  Metropolitan Area Planning Department 
 
AGENDA:  Planning (Consent) 
 
 
Staff Recommendation:  Staff recommends approval of the vacation request.  
 
MAPC Recommendation:  The Metropolitan Area Planning Commission (MAPC) recommends 
approval of the vacation request (9-0).  
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Background:  The applicant is requesting consideration to vacate the 20-foot wide platted drainage and 
utility easement located on the common lot line of Lots 7 and 8, Block F, Auburn Hills 16th Addition.  
There are no utilities located within the subject easement.  The Auburn Hills 16th Addition was recorded 
with the Sedgwick County Register of Deeds February 3, 2006. 
 
Analysis:  The MAPC voted (9-0) to approve the vacation request.  No one spoke in opposition to this 
request at the MAPC’s advertised public hearing or its Subdivision Committee meeting.  No written 
protests have been filed.   
 
Financial Considerations:  All improvements are to City standards and at the applicant’s expense. 

Legal Considerations:  The Law Department has reviewed and approved, as to form, the Vacation 
Order.  A certified copy of the Vacation Order will be recorded with the Register of Deeds.    
 
Recommendation/Actions:  It is recommended that the City Council follow the recommendation of the 
Metropolitan Area Planning Commission and approve the Vacation Order and authorize the necessary 
signatures.         
 
Attachment:  None. 
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BEFORE THE CITY COUNCIL OF THE 
CITY OF WICHITA, SEDGWICK COUNTY, KANSAS 

 
 
IN THE MATTER OF THE VACATION OF A    )  
PLATTED DRAINAGE AND UTILITY EASEMENT   ) 
         )   

   )  
GENERALLY LOCATED EAST OF 151ST STREET WEST,  ) VAC2013-00020 
SOUTH OF MAPLE STREET, ON THE NORTHEAST  ) 
CORNER OF FAWNWOOD AND HAYDEN STREETS  )    
         )  
  ) 
         ) 
MORE FULLY DESCRIBED BELOW    ) 
 

VACATION ORDER 
 
 NOW on this 8TH day of October, 2013, comes on for hearing the petition for vacation 
filed by West Wichita Development, Inc., c/o Jay W. Russell (owner), praying for the 
vacation of the following described platted drainage and utility easement, to-wit: 
  
That part of the 20 foot drainage and utility easement granted in Auburn Hills 16th Addition, Wichita, 
Sedgwick County, Kansas described as follows:  Beginning at the front corner common to Lots 7 and 8, 
Block F, in said Auburn Hills 16th Addition; thence N89°28’51”W along the south line of said Lot 8, 
12.18 feet to the intersection with the southwest line of said 20 foot drainage and utility easement; thence 
N34°19’10”W along the southwest line of said 20 foot drainage and utility easement, 99.37 feet to a point 
10.00 feet normally distant southeasterly of the southwesterly extension of the northwest line of said Lot 
7; thence N55°07’28”E parallel with the extended northwest line of said Lot 7, 20.00 feet to the 
intersection with the northeast line of said 20 foot drainage and utility easement; thence S34°19’10”E 
along the northeast line of said 20 foot drainage and utility easement, 113.49 feet to the intersection with 
the south line of said Lot 7; thence N89°28’51”W along the south line of said Lot 7, 12.18 feet to the 
point of beginning. 
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The City Council, after being duly and fully informed as to fully understand the 

true nature of this petition and the propriety of granting the same, makes the following findings: 
 
1. That due and legal notice has been given by publication, as required by law,

in The Wichita Eagle on June 20, 2013, which was at least 20 days prior to the public hearing. 
 

2. No private rights will be injured or endangered by the vacation of the 
above-described platted drainage and utility easement and that the public will suffer no loss or 
inconvenience thereby. 
 

3. In justice to the petitioner(s), the prayer of the petition ought to be granted. 
 

4. No written objection to said vacation has been filed with the City Clerk by any 
owner or adjoining owner who would be a proper party to the petition. 
 

5. The vacation of the described platted drainage easement should be approved.  
 

IT IS, THEREFORE, BY THE CITY COUNCIL, on this 8th day of October, 2013, 
ordered that the above-described platted drainage and utility is hereby vacated.  IT IS FURTHER 
ORDERED that the City Clerk shall certify a copy of this order to the Register of Deeds of 
Sedgwick County. 
 
 

____________________________ 
Carl Brewer, Mayor 

ATTEST: 
 
 
______________________________ 
Karen Sublett, City Clerk 
 
Approved as to Form: 
 
 
_______________________________ 
Gary Rebenstorf, Director of Law 
 
 

299



                        
                                                                                         Agenda Report No. II-15 
 

City of Wichita 
City Council Meeting 

October 8, 2013    
 
TO:  Mayor and City Council 
 
SUBJECT:  VAC2013-00024 - Request to vacate a portion of platted complete access control 

on property generally located north of K-96 Highway on the east side of Oliver 
Avenue.  (District I) 

   
INITIATED BY:  Metropolitan Area Planning Department 
 
AGENDA:  Planning (Consent) 
 
 
Staff Recommendation:  Staff recommends approval of the vacation request.  
 
MAPC Recommendation:  The Metropolitan Area Planning Commission (MAPC) recommends 
approval of the vacation request (10-0).  
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Background:  The applicant proposes an additional drive onto Oliver Avenue from the subject site’s 
south 200 feet; Lot 1, Great Plains Business Park 2nd Addition.  Currently there is one permitted drive 
from the site onto Oliver Avenue, located in the site’s north 195.76 feet; the site has 395.76 feet of Oliver 
frontage.  The site also has access onto 35th Street North on its north side. The site has no access onto the 
abutting south K-96 Highway right-of-way.  The K-96 Highway frontage road runs parallel to the site, 
directing access onto and off of Oliver Avenue approximately 1,000 feet from its intersection with Oliver 
Avenue.  A long, irregular shaped, unplatted, undeveloped SF-5 zoned tract is located west of the site, 
across Oliver Avenue.  The unplatted tract’s only access is Oliver Avenue.  Access onto the unplatted 
tract will be determined at the time of platting; as such there currently are no conflicting drives located 
across Oliver Avenue.  Oliver Avenue is a four-lane arterial with a raised median at this location; the 
raised median will also prevent conflicting drives with the unplatted SF-5 zoned site located west of the 
site across Oliver Avenue.  The raised median will also ensure that the subject site’s proposed drive is 
right-in - right-out.  There is public sewer located along the site’s Oliver right-of-way.  There are no other 
utilities located in the area of the vacation request.  The Great Plains Business Park 2nd Addition was 
recorded with the Register of Deeds March 31, 1992. 
 
Analysis:  The Metropolitan Area Planning Commission (MAPC) voted (10-0) to approve the vacation 
request.  No one spoke in opposition to this request at the MAPC’s advertised public hearing or its 
Subdivision Committee meeting.  No written protests have been filed.   
 
Financial Considerations:  All improvements are to City standards and at the applicant’s expense. 

Legal Considerations:  The Law Department has reviewed and approved, as to form, the Vacation Order 
and a dedication of access control by separate instrument.  A certified copy of the Vacation Order and a 
dedication of access control by separate instrument will be recorded with the Register of Deeds.    
 
Recommendation/Actions:  It is recommended that the City Council follow the recommendation of the 
Metropolitan Area Planning Commission and approve the Vacation Order and authorize the necessary 
signatures.         
 
Attachments:  

• A dedication of access control by separate instrument 
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BEFORE THE CITY COUNCIL OF THE 
CITY OF WICHITA, SEDGWICK COUNTY, KANSAS 

 
 
IN THE MATTER OF THE VACATION OF A PORTION  )  
OF PLATTED ACCESS CONTROL    ) 
         )   

   )  
GENERALLY LOCATED NORTH OF K-96 HIGHWAY  ) VAC2013-00024 
ON THE EAST SIDE OF OLIVER AVENUE    ) 
         )  
  ) 
         ) 
MORE FULLY DESCRIBED BELOW    ) 
 

VACATION ORDER 
 
 NOW on this 1ST day of October, 2013, comes on for hearing the petition for vacation 
filed by Great Plains Ventures, Inc., c/o Marque C. Peer (owner), praying for the vacation of the 
following described portion of platted access control, to-wit: 
  
All access controls platted along the south 200.00 feet frontage of Oliver Avenue abutting and 
adjoining Lot 1, Block 3, Great Plains Business Park 2nd Addition to Wichita, Kansas. 
 

The City Council, after being duly and fully informed as to fully understand the 
true nature of this petition and the propriety of granting the same, makes the following findings: 

 
1. That due and legal notice has been given by publication, as required by law,

in The Wichita Eagle on July 18, 2013, which was at least 20 days prior to the public hearing. 
 

2. No private rights will be injured or endangered by the vacation of the 
above-described portion of platted access control and the public will suffer no loss or 
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inconvenience thereby. 
 
3. A dedication of access control by separate instruments will be recorded with this 

Vacation Order at the Register of Deeds. 
 

4. In justice to the petitioner(s), the prayer of the petition ought to be granted. 
 

5. No written objection to said vacation has been filed with the City Clerk by any 
owner or adjoining owner who would be a proper party to the petition. 
 

6. The vacation of the described portion of platted access control should be 
approved.  

 
IT IS, THEREFORE, BY THE CITY COUNCIL, on this 1st day of October, 2013, 

ordered that the above-described portion of platted access control is hereby vacated.  IT IS 
FURTHER ORDERED that the City Clerk shall certify a copy of this order to the Register of 
Deeds of Sedgwick County. 
 
 

____________________________ 
Carl Brewer, Mayor 

ATTEST: 
 
 
______________________________ 
Karen Sublett, City Clerk 
 
Approved as to Form: 
 
 
_______________________________ 
Gary Rebenstorf, Director of Law 
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                                                                                         Agenda Report No. II-16 
 

City of Wichita 
City Council Meeting 

October 8, 2013    
 
TO:  Mayor and City Council 
 
SUBJECT:  VAC2013-00025 - Request to vacate a portion of platted complete access control 

on property generally located north of 37th Street North on the east side of Rock 
Road.  (District II) 

   
INITIATED BY:  Metropolitan Area Planning Department 
 
AGENDA:  Planning (Consent) 
 
 
Staff Recommendation:  Staff recommends approval of the vacation request.  
 
MAPC Recommendation:  The Metropolitan Area Planning Commission (MAPC) recommends 
approval of the vacation request (10-0).  
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Background:  The applicant proposes to change the right-in – right-out 40-foot wide drive located on the 
east side of Lot 1, Block 2, Rent-A-Center Addition into an 80-foot wide full movement drive.  Lot 1 
currently has two permitted/platted drives onto 37th Street North; Lot 1 has 438.08 feet of 37th Street 
frontage.  The applicant also proposes four drives along Lot 2’s 1,237 feet of 37th Street North frontage.  
Lot 2 currently has no permitted/platted drives onto 37th Street North.  37th Street North is a four-lane 
arterial at this location.  There is public water, hydrants and stormwater equipment located along the site’s 
37th Street North frontage. The Rent-A-Center Addition was recorded with the Register of Deeds 
December 2, 1986. A Commercial Lot Split, LSP2013-00018, associated with the case has been 
approved.  
 
Analysis:  The Metropolitan Area Planning Commission (MAPC) voted (10-0) to approve the vacation 
request.  No one spoke in opposition to this request at the MAPC’s advertised public hearing or its 
Subdivision Committee meeting.  No written protests have been filed.   
 
Financial Considerations:  All improvements are to City standards and at the applicant’s expense. 

Legal Considerations:  The Law Department has reviewed and approved, as to form, the Vacation Order 
and a dedication of access control by separate instrument.  A certified copy of the Vacation Order and a 
dedication of access control by separate instrument will be recorded with the Register of Deeds.    
 
Recommendation/Actions:  It is recommended that the City Council follow the recommendation of the 
Metropolitan Area Planning Commission and approve the Vacation Order and authorize the necessary 
signatures.         
 
Attachments:  

• A dedication of access control by separate instrument 
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BEFORE THE CITY COUNCIL OF THE 
CITY OF WICHITA, SEDGWICK COUNTY, KANSAS 

 
 
IN THE MATTER OF THE VACATION OF A PORTION  )  
OF PLATTED ACCESS CONTROL    ) 
         )   

   )  
GENERALLY LOCATED NORTH OF 37TH STREET    ) VAC2013-00025 
NORTH ON THE EAST SIDE OF ROCK ROAD   ) 
         )  
  ) 
         ) 
MORE FULLY DESCRIBED BELOW    ) 

 
 

VACATION ORDER 
 
 NOW on this 1ST day of October, 2013, comes on for hearing the petition for vacation 
filed by Premier Investment Company, LLC, c/o Gregory J Hoff (owner), praying for the 
vacation of the following described portion of platted access control, to-wit: 
  
All access controls platted along the frontage of 37th Street North abutting and adjoining Lots 1 
and 2 Block 1, Rent-A-Center, an addition to Wichita, Sedgwick County, Kansas; EXCEPT for 
the west 40.00 feet thereof.  
 

The City Council, after being duly and fully informed as to fully understand the 
true nature of this petition and the propriety of granting the same, makes the following findings: 

 
1. That due and legal notice has been given by publication, as required by law,

in The Wichita Eagle on July 18, 2013, which was at least 20 days prior to the public hearing. 
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2. No private rights will be injured or endangered by the vacation of the 
above-described portion of platted access control and the public will suffer no loss or 
inconvenience thereby. 

 
3. A dedication of access control by separate instruments will be recorded with this 

Vacation Order at the Register of Deeds. 
 

4. In justice to the petitioner(s), the prayer of the petition ought to be granted. 
 

5. No written objection to said vacation has been filed with the City Clerk by any 
owner or adjoining owner who would be a proper party to the petition. 
 

6. The vacation of the described portion of platted access control should be 
approved.  

 
IT IS, THEREFORE, BY THE CITY COUNCIL, on this 1st day of October, 2013, 

ordered that the above-described portion of platted access control is hereby vacated.  IT IS 
FURTHER ORDERED that the City Clerk shall certify a copy of this order to the Register of 
Deeds of Sedgwick County. 
 
 

____________________________ 
Carl Brewer, Mayor 

ATTEST: 
 
 
______________________________ 
Karen Sublett, City Clerk 
 
Approved as to Form: 
 
 
_______________________________ 
Gary Rebenstorf, Director of Law 
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                                                                                        Agenda Report No. II-17 
 

City of Wichita 
City Council Meeting 

October 8, 2013    
 
TO:  Mayor and City Council 
 
SUBJECT:  VAC2013-00028 - Request to vacate a portion of a platted front yard setback on 

property generally located west of Meridian Avenue, south Pawnee Avenue, on 
the northeast side of Custer Avenue and Casado Street (District IV) 

   
INITIATED BY:  Metropolitan Area Planning Department 
 
AGENDA:  Planning (Consent) 
 
 
Staff Recommendation:  Staff recommends approval of the vacation request.  
 
MAPC Recommendation:  The Metropolitan Area Planning Commission (MAPC) recommends 
approval of the vacation request (8-0). 
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Background:  The applicant proposes to vacate the west 25 feet of the platted 60-foot front yard setback, 
on Lot 13, Block 1, Wichita Builders 3rd Addition.  The subject corner lot is zoned LI Limited Industrial 
(LI).  The Unified Zoning Code’s (UZC) minimum front yard setback standard for the LI zoning district 
is 20 feet.  If approved the result would be a 35-foot front yard setback.  There are no platted easements or 
utilities located within the described portion of the platted setback.  The Wichita Builders 3rd Addition 
was recorded with the Register of Deeds January 9, 1973.   
 
Analysis:  The MAPC voted (8-0) to approve the vacation request.  No one spoke in opposition to this 
request at the MAPC’s advertised public hearing or its Subdivision Committee meeting.  No written 
protests have been filed.   
 
Financial Considerations:  All improvements are to City standards and at the applicant’s expense. 

Legal Considerations:  The Law Department has reviewed and approved, as to form, the Vacation 
Order.  A certified copy of the Vacation Order will be recorded with the Register of Deeds.    
 
Recommendation/Actions:  It is recommended that the City Council follow the recommendation of the 
Metropolitan Area Planning Commission and approve the Vacation Order and authorize the necessary 
signatures.         
 
Attachment:  None. 
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BEFORE THE CITY COUNCIL OF THE 
CITY OF WICHITA, SEDGWICK COUNTY, KANSAS 

 
 
IN THE MATTER OF THE VACATION OF A PORTION  )  
OF A PLATTED SETBACK    ) 
         )   

   )  
GENERALLY LOCATED WEST OF MERIDAN AVENUE,   ) VAC2013-00028 
SOUTH OF PAWNEE AVENUE, ON THE NORTHEAST ) 
SIDE OF CUSTER AVENUE AND CASADO STREET  )  
  ) 
         ) 
MORE FULLY DESCRIBED BELOW    ) 
 

VACATION ORDER 
 
 NOW on this 8TH day of October, 2013, comes on for hearing the petition for vacation 
filed by Center Industries Corp., (owner) c/o  K.E. Miller Engineering, P.A., (agent), praying for 
the vacation of the following described portion of a platted setback, to-wit: 
  
The west 25 feet of the east 60 feet of Lot 13, Block 1, Wichita Builders 3rd Addition, Wichita, 
Sedgwick County, Kansas. 
 

The City Council, after being duly and fully informed as to fully understand the 
true nature of this petition and the propriety of granting the same, makes the following findings: 

 
1. That due and legal notice has been given by publication, as required by law,

in The Wichita Eagle on August 1, 2013, which was at least 20 days prior to the public hearing. 
 

2. No private rights will be injured or endangered by the vacation of the 
above-described portion of the platted setback and the public will suffer no loss or inconvenience 
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thereby. 
 

 
3. In justice to the petitioner(s), the prayer of the petition ought to be granted. 

 
4. No written objection to said vacation has been filed with the City Clerk by any 

owner or adjoining owner who would be a proper party to the petition. 
 

5. The vacation of the described portion of the platted setback should be approved.  
 

IT IS, THEREFORE, BY THE CITY COUNCIL, on this 8th day of October, 2013, 
ordered that the above-described portion of the platted setback is hereby vacated.  IT IS 
FURTHER ORDERED that the City Clerk shall certify a copy of this order to the Register of 
Deeds of Sedgwick County. 
 
 

____________________________ 
Carl Brewer, Mayor 

ATTEST: 
 
 
______________________________ 
Karen Sublett, City Clerk 
 
Approved as to Form: 
 
 
_______________________________ 
Gary Rebenstorf, Director of Law 
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